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Morris Stern, United States Bankruptcy Judge

l. BACKGROUND

Paintiff, Victoria Shaw, brings this adversary proceeding againgt the debtor, Simon B. Santas,
M.D., pursuant to 11 U.S.C. § 523(a)(2)(A).* Santos, who filed a chapter 7 bankruptcy petition on
June 21, 2001, is said to have defrauded Shaw and to have “committed consumer fraud by using
unconscionable commercia practices, deception, fraud, false pretenses, false promises, and
misrepresentations’ which resulted in substantial damage to Shaw. Trid was conducted on August 28
and 29, and September 24, 2003, the record was supplemented by Stipulation of Counsel of
November 5, 2003 (* Stip.”) and closing argument was heard on January 23, 2004.

Shaw’s clams arise out of Santos' purported fal se representations regarding the quality of
aurgical procedures and medica care that would be provided to Shaw in the Dominican Republic.

Shaw cdamsthat Santos, alicensed New Jersey physician, offered low-cost plastic surgery in hisclinic

11U.SC. §523. Exceptionsto discharge

(& A discharge under section 727 . . . of thistitle does not discharge
an individua debtor from any debt—

(2) for money, property, services, or an extension, renewa, or
refinancing of credit, to the extent obtained by—

(A) fase pretenses, afase representation, or actua fraud,
other than a statement respecting the debtor’sor anindder’s
financid condition. . . .

2P aintiff’ s Proposed Conclusions of Law, Docket No. 15, p.6, 11 (filed 8/27/03).
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in Santo Domingo, holding out the high qudity of facilities and services available there. Shaw contends
that the redity was much different, and that after relying on Santos misrepresentations, she underwent
surgery in Santo Domingo with disastrous results.

Shaw’'s clams, dl emanating from prepetition acts of the debtor, were the subject of a New
Jersey Superior Court action, which was stayed by Santos filing here. Thus, neither ligbility nor
damages were determined in the Sate court.

At trid of the adversary proceeding, plaintiff’s case included testimony from Shaw and three of
her friends, who (dlong with Shaw) met with Santosin Shaw’s homein April 1996, in a sesson where
Santos described the cosmetic surgery available in Santo Domingo. Plaintiff aso called Dr. Anthony C.
Berlet, aboard certified plastic surgeon who operated on Shaw after her return from Santo Domingo
both to correct the gppearance of areas operated on in Santo Domingo and to relieve Shaw of
continuous pain resulting from the offshore surgery. Shaw’s pain, however, is said to be chronic and
not subject to relief by further interventiona surgery, and cosmetic remediation has been imperfect at
best.

Santos caseincluded testimony by hiswife and himsdlf. He deniesany and dl
misrepresentations, though his case included no affirmative proofs asto the qudity of the surgery
performed on Shaw, the quaifications of the principa surgeon (who was not Santos), or the quality of
overal medica care provided to Shaw in Santo Domingo.

Shaw contends that the fraudulent acts and false satements of Santos were asfollows: (1)
inter alia, a meetings and through promotiond material, he represented that, if Shaw traveled to the

Dominican Republic for plastic surgery, the techniques, equipment, and facilities available to her there



would be the same as were avallable in the United States; (2) he distributed a promotiona brochure to
Shaw in New Jersey for the specific purpose of inducing her to go to the Dominican Republic for
surgery (at aclinic that he was building), a brochure which misrepresented the quality of the servicesto
be provided; (3) at ameeting with Shaw and her friends, Santos made misrepresentations regarding the
fadilities and the surgical techniques available to them in the Dominican Republic; (4) the
misrepresentations specified that the surgeon or surgeons who would operate on Shaw were up to
American sandards using American techniques, (5) Santos induced Shaw to undergo plastic surgery in
the Dominican Republic by emphasizing the low cost of that surgery; (6) Santos had dlowed his
medica ma practice insuranceto lgpsein 1995, but did not advise Shaw at the time of her 1996
surgery that he carried no medical malpractice insurance; (7) Santos led Shaw to believe that he wasto
be the primary surgeon in Santo Domingo but advised her on her arrivd there that he would only be
assgting; nevertheless, Santos specificaly represented at that time that the primary surgeon who would
operate on her was “up to American or New Jersey standards’; (8) though Santos had told Shaw in
New Jersey that she would be operated on in Santos brand new medica clinic, upon her arrival in
Santo Domingo, she was advised that the clinic had not yet opened and that the surgery would be
performed in afacility which was up to American sandards; and (9) at al relevant times, Santos
represented that multiple plastic surgery techniques could be performed on Shaw safely, and dl in one

surgica sesson.



Santos denies, in generd terms, any misrepresentations.

. JURISDICTION

Santos argues that Shaw would turn a garden-variety medica mapractice case (i.e, a
“persond injury tort”), into a“consumer fraud,” and has thus contrived this exception to discharge
adversary proceeding. Moreover, Santos stresses that liquidation of Shaw' s fraud claim requiresthis
court to extend itself beyond itsjurisdictiond limits. Specifically, 28 U.S.C. § 157 (b)(2)(B), as part of
the nonexclusive list of core proceedings for which bankruptcy judges may enter gppropriate orders
and judgments, provides for “alowance or disdlowance of clams againg the estate or exemptions
from property of the estate, and estimation of clams or interests for the purposes of confirming a plan
under chapter 11, 12, or 13 of title 11 but not the liquidation or estimation of contingent or unliquidated
persond injury tort or wrongful death claims againgt the estate for purposes of distribution in a case
under title 11.” See also 28 U.S.C. § 157(b)(2)(O). Ultimately, 28 U.S.C. § 157(b)(5) provides:

The digtrict court shdl order that persond injury tort and wrongful
degth clams shdl be tried in the digtrict court in which the bankruptcy

caseispending, or in the didrict court in the digrict in which the daim
arose, as determined by the didtrict court in which the bankruptcy case

is pending.

Shaw contends that thisis amatter deding primarily with dischargegbility of aclam, and that
this court is authorized to determine the exception to discharge issue. But Shaw's pleadings would have
this court go further and liquidate the claim (where damages happen to include dleged persond injury
purportedly arising from misrepresentation).

The court concludes that it has jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and

the Standing Order of Reference of the United States District Court of New Jersey dated July 23,



1984. Tothe extent that this court will hear this case, it will do so as afraud exception to discharge
proceeding, not asa*” persond injury tort.” See Lee-Benner v. Gergely (Inre Gergely), 110 F.3d
1448, 1453-54 (9th Cir. 1997) (a debtor-physician’s purported misrepresentation as to the necessity
for amniocentesis, followed by negligent performance of the procedure, gave rise to a debt deemed to
be properly the subject of an exception to discharge adversary proceeding per 8 523(3)(2)(A)
including persond injury damages from misperformed procedure). See also Britton v. Price (Inre
Britton), 950 F.2d 602, 604-05 (Sth Cir. 1991) (cosmetic surgeon's employee, misrepresenting
himsdf as the physician and thus inducing surgery, was subject to the fraud exception to discharge
adversary proceeding, including persond injury damages when surgery by the actud physcian was
negligently performed); Church v. Hanft (In re Hanft), 274 B.R. 917, 921-23 (Bankr. S.D. Fla
2002) (phydcian falling to disclose that he was practicing with aterminated license and without
malpractice insurance or equivaent escrow of assets was subject to the fraud exception to discharge

adversary proceeding including persond injury damages for failure to diagnose atumor).® Consider

3In each of these cases, the "debt" deemed to be "obtained by" the misrepresentation for §
523(a)(2) purposesincluded the resulting persona injuries. Debtor's argument in Lee-Benner againgt
exception to discharge was "that the debt is not for money obtained by fraud, but for damages resulting
collateradly from an dleged fraud.” This effort to narrow the 8 523(a)(2) scope of “debt” was rejected.
110 F.3d at 1453. Seelnre Levy, 951 F.2d 196, 198 (9th Cir. 1991) (8 523(a)(2)(A) "limits
nondischargeability to the amount of benefit to the debtor or loss to the creditor the act of fraud
itself created") (cited and quoted in Lee-Benner, id., with emphasis supplied here). Inre Levy, in
turn, was determined by the United States Supreme Court to be too restrictivein its reading of “debt”
as embodied in 8 523(a)(2); Cohen v. De La Cruz, 523 U.S. 213, 217 (1998). Cohen &firmed the
Third Circuit’s holding that punitive damages were a nondischargesble damage component of a fraud
determination as follows:

[T]hetext of 8 523(8)(2)(A), the meaning of pardld provisonsin the

datute, the historica pedigree of the fraud exception, and the genera

policy underlying the exceptions to discharge al support our conclusion
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Robinson v. Louie (Inre Louie), 213 B.R. 754, 760-61 (Bankr. N.D. Cd. 1997) (Debtor's failure to
disclose his HIV-postive satus to life partner was determined to be potentialy the basis for afraud
exception to discharge adversary proceeding for various damages, though damages based upon fear of
contracting AIDS were not alowed).

The matter would thus be "core" within the purview of 28 U.S.C. § 157(b)(2)(l) (“Core
proceedingsinclude . . . determinations as to the dischargeability of particular debts. . .”). And, Shaw
had no choice but to bring the adversary proceeding to protect her claim from discharge* See 11
U.S.C. 8§ 523(c); Fep. R. BANKR. P. 7001(6).

Though facidly “core” this proceeding comes to this court prior to any determination of
liability of Santosto Shaw (and, of course, without the Shaw clam being liquidated). Lee-Benner,

Britton and Church raised the exception to discharge issue after state court judgments (though not

that “any debt . . . for money, property, services, or . . . credit, to the
extent obtained by” fraud encompasses any liability arising from
money, property, etc. that is fraudulently obtained, including treble
damages, attorney’s fees, and other relief that may exceed the
value obtained by the debtor. [523 U.S. at 223, emphasis added.].

See De La Cruzv. Cohen (Inre Cohen), 185 B.R. 171 (Bankr. D.N.J. 1994); De La Cruz v.
Cohen (In re Cohen), 185 B.R. 180, 188-89 (Bankr. D.N.J. 1995); aff'd, 191 B.R. 599 (D.N.J.
1996); aff’d, 106 F.3d 52 (3d Cir. 1997); cert. granted, 521 U.S. 1152 (1997); aff’ d 523 U.S. 213
(1998) (hereinafter referred to collectively as the “ Cohen Opinions.”

“Nevertheless, Shaw did have the option, but apparently never chose, to move for say reief to
pursue her case in the Superior Court of New Jersey or in the digtrict court. Given that this adversary
proceeding has been pending since September 17, 2001, this court moved the trid in an effort to close
out both the immediate proceeding and the aging chapter 7 case. Therefore, the scheduled trid in the
bankruptcy court was undertaken notwithstanding the atypicdity of resolving the 8 523(a)(2)(A) aspect
beforethe clamisliquidated. Counsd were advised by the court at the pretrid stage aswell as
during thetrid that liquidetion of the dlam was problemétic in terms of jurisdiction.
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necessarily judgments which specified dl nondischargesble acts). In Robinson the state court
proceeding was interrupted. The bankruptcy court delved deeply into the state court causes of action
to decide what would be nondischargeable, but the inference in the case is that the state court action
would proceed.

The Cohen Opinions are based on a complaint which brought to the bankruptcy court both the
discharge issues and the ligbility/liquidation issues. The plaintiffs, tenants of debtor-landlord, dleged a
violation of the New Jersey Consumer Fraud Act based upon the debtor-landlord’ s overcharging of
rent in violation of aloca ordinance. The bankruptcy court decided the full range of issues atributing
lidbility to the landlord’ s actions. First, under common law fraud per 8 523(a)(2)(A) of the Bankruptcy
Code, the court excepted those acts from discharge. Then, in a separate hearing centering on the
Consumer Fraud Act claim, the court determined that there was liability under the Act and liquidated
the clam (including punitive damages). Exception from discharge of the punitive damages was the issue
on the apped; however, the rendering of complete judgments (i.e., exceptions to discharge, liability and
liquidation of damages) by the bankruptcy court was not questioned by ether the Third Circuit or the
Supreme Court. To the same effect see Inre Lang, 293 B.R. 501, 516-17 (B.A.P. 10" Cir. 2003)
(“bankruptcy courts have the jurisdiction to avard money damagesin a8 523(a) proceeding”); Inre
Kennedy, 108 F.3d 1015, 1017-18 (9" Cir. 1997); In re Porges, 44 F.3d 159, 163-64 (2d Cir.
1995); In re McLaren, 3 F.3d 958, 966 (6™ Cir. 1993); In re Hallahan, 936 F.2d 1496, 1508 (7*"
Cir. 1991).

While the Cohen Opinions make it clear that bankruptcy courts are authorized both to

determine liability and to liquidate certain daimsin the course of deciding exception to discharge



adversary proceedings, those opinions did not ded with any aspect of persond injury. For two
reasons, this court is constrained to stop short of liquidating the persond injury aspects of the
plantff’sdam. First, liquidation is best |€ft to the district court or astate court proceeding, where
there is grestest expertise in evauating damages caused by specific surgeries. See 28 U.S.C. 88
157(b)(5) and 1334(c)(1) and (2).> Second, liquidation of Shaw's persond injury claim in bankruptcy
would ether actudize or too closdly approximate the liquidation of a“persona injury tort” asthat term
isused in 28 U.S.C. 88 157(b)(2)(B) and (b)(2)(O). And, such liquidation might, dong with a
determination of fraud liability, become the triad of a“persond injury tort clam” under 8 157(b)(2) and
(5). Thosetrids are beyond the subject matter jurisdiction of this court.

Conceptually, one could reason that the fraud exception to discharge could be tried to
conclusion and full liquidation by this court, even where persond injury serves asthe bass for
damages. Thefraud case, by this reasoning, would not be a*“ persond injury tort” asthat termisused
in 88 157(b)(2)(B), (b)(2)(0O), and (b)(5). However, “persond injury tort” remains an opaque termin
the Bankruptcy Code. See generally Inre Ice Cream Liquidation, Inc., 281 B.R. 154, 160-63
(Bankr. D. Conn. 2002).

Legidative higtory is not enlightening, other than generdly to denote that the “persond injury tort

clam” exception to 8 157 bankruptcy court jurisdiction includes a“ narrow range’ of clams. See

*Jury trid rights are not implicated in the trid of this fraud exception to discharge case. No jury
has been demanded by either party. Fep. R. BANKR. P. 9015(a) and (b). Nor, given the limited scope
of the proceeding, is one warranted. See In re Hashemi, 104 F.3d 1122, 1124 (9™ Cir. 1997) (no
Seventh Amendment right to jury trid in nondischargeability actions); In re Hallahan, 936 F.2d at
1499; Inre Fink, 294 B.R. 657, 659 (W.D.N.C. 2003); In re Hawkins, 231 B.R. 222, 235-36
(D.N.J. 1999); Inre Fineberg 170 B.R. 276, 280 (E.D. Pa. 1994); Inre Devitt, 126 B.R. 212
(Bankr. D. Md. 1991); In re Perry, 111 B.R. 861 (Bankr. C.D. Ca. 1990).

9



Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 1984
U.S.C.C.A.N. (98 Stat. 333) 576, 580 (per Congr. Kastenmeier). The various arguments for a
narrow or broad reading of the term are well-capsuled in In re Ice Cream Liquidation, id., though the
debate there focuses more on whether physical traumais arequired eement of “persona injury tort.”
The case dedt with dlaims of sexua harassment and, in a different context,® opted for conditional
acceptance of the broader view of the key term (i.e., no physica trauma need be established).

b judice, physcd traumais present though in afraud setting. While fraud isincluded under
the umbrella of “tort,” it isnot in norma parlance a“persond injury tort.” More pointedly, fraud
determinations for purposes of § 523(a)(2)(A) exceptions to discharge are specified to be at the
core of this court’ sregular duties. 28 U.S.C. 8 157(b)(2)(1). To narrow those duties by establishing
a category of fraud cases (i.e., those with physicd trauma) as being beyond this court’ s subject matter

jurisdiction (per 28 U.S.C. § 157(b)(5)), is aquestionable regtriction.® In effect, § 157(b)(2)(1),

®Creditors holding the sexua harassment claims against a corporate chapter 11 debtor (asa
successor in liability) sought stay relief to continue litigation in state court; the bankruptcy court
determined the claims (and, particularly, the successor liability clams) were in the nature of “persona
injury tort clams;” lifted the stay and, further, abstained.

'See, e.g., Field v. Mans, 516 U.S. 59, 71 n.9 (1995) (“We construe the termsin §
523(a)(2)(A) to incorporate the genera common law of torts. . .”).

8 nrelce Cream Liquidation, Inc., 281 B.R. a 161, makes the point that the “ persona injury
tort clams’ exception to this court’s subject matter jurisdiction is not condtitutiondly required (i.e.,, the
exception is not aredtriction mandated by Northern Pipeline Construction Co. v. Marathon Pipe
Line Co., 458 U.S. 50 (1982)). Rather, it was said to be Congress “response to lobbying by the
persond injury tort bar.” 1d. See In re Dow Corning Corp., 215 B.R. 346, 353-54 (Bankr. E.D.
Mich. 1997). And, unlike Marathon, the matter at bar was initiated by the creditor-plaintiff against the
debtor; though 8 523(c) of the Bankruptcy Code requires the creditor to bring the adversary
proceeding, there was ample opportunity to move for relief from the stay to proceed in state court, or
to have the reference withdrawn as to this matter. Plaintiff chose to remain in this venue and to have the
discharge issue resolved first; in fact, that issue is not soluble without adecison on liability (at least as

10



unrestricted on its face in establishing as core “ determinations as to the dischargeability of particular
debts,” would be rewritten to include the 8§ 157(b)(2)(B) restriction on alowance or disalowance of
cams(i.e, liquidation of persond injury tort damsis excluded from the core function of alowance and
disalowance).

Eveninthe“broad’ view decison of Hanson v. The Borough of Seaside Park (Inre
Hansen), 164 B.R. 482, 486 (D.N.J. 1994), “fraud” was not enumerated as being included in the key
term. Nevertheless, Hanson, quoting Boyer v. Balanoff (In re Boyer), 93 B.R. 313, 317-18 (Bankr.
N.D.N.Y. 1988), seemingly equates “persond injury tort” with “aremedy in the form of an action for
damages’ over abroad range “of private or civil wrongsor injuries” Whether this rather unlimited
conflation of causes of action with remedies comports with the intent of the Code, is open to debate.
Compare and contrast Littles v. Lieberman (In re Littles), 75 B.R. 240, 242 (Bankr. E.D. Pa.
1987).°

The cases cited to this point that tend to define broadly “persond injury tort,” were not

exception to discharge adversary proceedings (i.e., core per 28 U.S.C. 8 157(b)(2)(1)). Inrelce

to common law fraud). Marathon was a different case.

®Littles and Hanson dedlt with statutory causes of action asserted by debtors. The noncore
“related to” jurisdiction of the bankruptcy court was being tested in each case. See 28 U.S.C. §
157(c)(1). Littles held that a chapter 13 debtor’s cause of action under the Fair Debt Collection
Practices Act, 15 U.S.C. § 1692, et. seg. (“FDCPA”) did not require proof of damage as an element
of that cause. See Crossley v. Lieberman, 90 B.R. 682 (E.D. Pa. 1988) (relating to the same debt-
collector, and utilizing part of the Littles transcript); aff’ d, 868 F.2d 566 (3d Cir. 1989). Hanson
included dlegations by a chapter 11 debtor of Civil Rights Act violations, 42 U.S.C. 88 1983 and
1985, which were viewed as the statutory embodiment of tort actions. Littles thus found thet it had
subject matter jurisdiction to hear the FDCPA cause, while Hanson reversed the bankruptcy court’s
exercise of subject matter jurisdiction over the Civil Rights Act case.

11



Cream Liquidation arose in the context of a stay relief motion (core per 8§ 157(b)(2)(G)) and an
objection to the claim of successor lighility for sexud assault (core as implicating the restricted dam
allowance process per 8 157(b)(2)(B)). Hanson (and for that matter, Littles), were noncore “related
to” actions brought by the debtor. Hence, these cases were not supported in jurisdictional terms by the
breadth (i.e., unrestricted nature) of 8 157(b)(2)(1). Isthe“unrestricted” core provison supporting the
exception to discharge adversary proceeding sufficient on its face to justify a bankruptcy court decison
which determines not only exception to discharge, but also liability and the liquidation value of any
clam assarting persond injury damages? Alas, asto liquidation, the persond injury tort restriction of 8
157(b)(2)(B) would circle back into the picture. And, this court’sjurisdiction in the restricted claim
allowance process would again appear to rest either on Hanson-like broad stroke readings or
hairsplitting digtinctions in defining the key term, *persond injury tort.” (Such fine digtinctions could only
be made by attempting to differentiate between fraud that leads to persona injury damages, and other
torts more commonly associated with persond injury.)

To complete the andyds, persond injury tort should aso be considered in the related context of
§523(a)(6). There, an exception to dischargeis provided “for willful and mdiciousinjury by the
debtor to another entity or to [that entity’s] property.” Adversary proceedings under this exception to
discharge encompass intentiond torts, which often involve persond injury. Determination of liability as
well asliquidation of those cases would seem readily to fall outside the subject maiter jurisdiction of this
court (8 157(b)(5)), notwithstanding the core aspects of § 523(a)(6) asincluded in 28 U.S.C.

157(b)(2)(1). Nevertheless, in the § 523(a)(6) case of Swarcheck v. Manidis (In re Manidis), 1994

12



WL 250072 (Bankr. E.D. Pa), the bankruptcy court maintained subject matter jurisdiction —up to a
point.

Manidisinvolved aclam against the debtor for sexud assault, said to qudify for the 8
523(3)(6) “willful and mdiciousinjury” exception to discharge. The pending state court action was
interdicted by the debtor’ sfiling of the bankruptcy petition.  Similar to the current case, the plaintiff in
Manidis requested liquidation of the clam by the bankruptcy court, dong with the determination of
exception to discharge. A trid was conducted (again, asin the matter at bar).

The Manidis court concluded that the § 523(a)(6) el ements were established, but 28 U.S.C. 8§
157(b)(5) denied the court “subject matter jurisdiction to liquidate that clam.” 1d. a 5. Among other
cases, Hanson and Littles were cited for the proposition (quoting Hanson, 164 B.R. at 486) that
proof of damages “to an individud’ s person and any invasion of persond rights’ tends to define
“persond injury tort” for 8 157(b)(5) purposes. Though Manidis did not expresdy adopt the Hanson
definition, the court found that plaintiff’ s state court action “requires proof of damagesand isa
persond injury tort action within this definition.” Id.

In effect, Manidis tried the ligbility issues rdating to the § 523(a)(6) exception (i.e., the
willfulness and mdicious dements), excisng damages while isolating the exception to discharge cause
fromthetort. (These liability issues nevertheless appear to have been identicd to certain of those
pending in the state court action.) Determination of liability, without more, thus was said to have

presarved subject matter jurisdiction in this persond injury intentiond tort case.2°

YManidisis not officidly reported, and iscited only in In re Hollida, 212 B.R. 831 (N.D. W.
Va. 1997).
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Separating liability from resulting persond injury damages in the immediate fraud case would
seem to be consstent with the procedure followed in both Manidis and the nonpersond injury Cohen
case (see 185 B.R. 171, where the exception to discharge case was tried apart from the subsequent
damage hearing). For this court, the questions are: Did Santos intentionally misrepresent the quaity of
medica services and facilities available in Santo Domingo for plastic surgery? If o, did Shaw
reasonably rely on those misrepresentations? If so, did those misrepresentations lead to Shaw’s pain
and disfigurement? The extent of the pain and disfigurement need not be determined in order to make
the 8§ 523(8)(2)(A) assessment — though afinding of liakility for fraud might well result in certain issue
precluson. Nevertheess, no congtitutiond limitation on this court prohibitsits trying the fraud-iability
case, nor do persond injury damages have to be adjudged here. This parsaing of discharge and liability
from damages would seem to be a more satisfying functiond approach to subject matter jurisdiction
than ruminating about whether or not fraud is commonly conceived of asa*persond injury tort.”

As pointed out earlier, unlike fraud proofs, persond injury damage proofs and vauations are
not the everyday diet of this court. The digtrict court or the state court are better able to decide

damages (including potentid for damages based upon mental anguish'?).

“Emotiond distress damages in fraud cases not involving physica injury is an uncertain area of
thelaw. See, e.g., McConkey v. AON Corp., 354 N.J. Super. 25, 58-64 (App. Div. 2002). The
physical injury aspects of a fraud case would seem to justify the associated emotiond distress measure
of damages (consderation of which is best left to another court). However, note the developing law of
emotiona distress damages associated with 11 U.S.C. § 362(h) stay violations. See In re Sinson,
295 B.R. 109, 122 (B.A.P. 9" Cir. 2003); Aiello v. Providian Fin. Corp., 239 F.3d 876, 880 (7"
Cir. 2001); Fleet Mortgage Group, Inc. v. Kaneb, 196 F.3d 265, 269-70 (1 Cir. 1999); United
Satesv. Holden, 258 B.R. 323, 328 (D. Vt. 2000); Inre Littles, 75 B.R. a 242; In re Wagner, 74
B.R. 898, 905 (Bankr. E.D. Pa. 1987).

14



In conclusion, this court has subject matter jurisdiction to decide the fraud-based exception to
discharge issues presented here, issuesinextricably intertwined with the liability issues presented earlier
to the Superior Court, but never tried there> Damages not readily within the expertise of this court
given the persond injury-based remedy sought —i.e., compensation for disfigurement, other bodily
injury and trauma, and pain and suffering from purported botched plastic surgery, aswdl as a punitive
amount —will not be decided. Assuming, arguendo, that this court has subject matter jurisdiction to
decide the damage issues, it will abstainin favor of the digtrict court or state court if necessary. 28

U.S.C. § 1334(c).

2Aswill be seen, common law fraud is a issue sub judice, while the Consumer Fraud Act was
pled both here and in the state court. Proof of the former implicates the latter. In re Cohen, 185 B.R.
at 185-88.
15



1. ERAUD STANDARD

Shaw pled both common law fraud and violation of the New Jersey Consumer Fraud Act.®
Santos maintains that the Act has no application to New Jersey medica doctors because physicians are
regulated pursuant to professond licensure requirements of the State. Defendant’ s position is contrary
to the recent Appdllate Divison case of Macedo v. Dello Russo, 359 N.J. Super. 78 (App. Div.
2003), a case presently pending before the New Jersey Supreme Court.

However, the gpplicability of the Consumer Fraud Act to the immediate case is not a critica
part of this court’s consideration. Exception to discharge based upon 11 U.S.C. § 523(a)(2)(A)
requires ashowing of actual fraud, not merely fraud that would be implied in law. Palmacci v.
Umpierrez, 121 F.3d 781, 788 (1st Cir.1997); RecoverEdge L.P. v. Pentecost, 44 F.3d 1284,
1292 (5th Cir. 1995); Rembert v. AT& T Universal Card Services, Inc. (In re Rembert), 141 F.3d
277, 281 (6th Cir. 1998); Thul v. Ophaug (In re Ophaug), 827 F.2d 340, 342 n.1 (8th Cir. 1987);
Public Finance Corporation of Redlands v. Taylor (Inre Taylor), 514 F.2d 1370, 1373 (9th Cir.
1975); Driggs v. Black (In re Black), 787 F.2d 503, 505 (10th Cir. 1986); Morin v. Mclntyre (Inre

Mclntyre), 64 B.R. 27, 29 (D.N.H. 1986). Actud fraud for 8 523(a)(2)(A) purposesis proven by

BNL.JSA. 56:8-2 providesin pertinent part:

The act, use or employment by any person of any unconscionable
commercia practice, deception, fraud, false pretense, false promise,
misrepresentation, or the knowing, concedl ment, suppression, or
omission of any materid fact with intent that others rely upon such
concedment, suppresson or omission, in connection with the sale or
advertisement of any merchandise or rea estate, or with the subsequent
performance of such person as aforesaid, whether or not any person
has in fact been mided, decelved or damaged thereby, is declared to be
an unlawful practice. . . .
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establishing each of the following dements. (1) that the debtor obtained money, property or services
through a materiad misrepresentation; (2) that the debtor, at the time of the transaction, had knowledge
of the falgity of the misrepresentation or reckless disregard or gross recklessness asto its truth; (3) that
the debtor made the misrepresentation with intent to deceive; (4) that the plaintiff reasonably relied on
the representation; and (5) that the plaintiff suffered loss, which was proximately caused by the debtor’s
conduct. See, e.g., McCrory v. Spigd (In re Spigel), 260 F.3d 27, 32 (1% Cir. 2001); AT&T
Universal Card Servicesv. Mercer (Inre Mercer), 211 F.3d 214, 216 (5™ Cir. 2000); Rembert,
141 F.3d at 280; Caspersv. Van Horne (In re Van Horne), 823 F.2d 1285, 1287 (8" Cir. 1987);
In re Britton, 950 F.2d at 604; Schweig v. Hunter (In re Hunter), 780 F.2d 1577, 1579 (11" Cir.
1986); Sarr v. Reynolds (In re Reynolds), 193 B.R. 195, 200 (D.N.J. 1996); Trump Plaza
Associates v. Poskanzer (In re Poskanzer), 143 B.R. 991, 999 (Bankr. D.N.J. 1992); Criimi Mae
Services Limited Partnership v. Hurley (Inre Hurley), 285 B.R. 871, 875 (Bankr. D.N.J. 2002);
Gennari v. Weichert Co. Realtors, 148 N.J.582, 610 (1997); Jewish Ctr. of Sussex v. Whale, 86

N.J. 619, 624 (1981).1

14See also Gem Raviali, Inc. v. Creta (In re Creta), 271 B.R. 214, 217 (B.A.P. 1% Cir.
2002); Citibank South Dakota v. Dougherty (In re Dougherty), 84 B.R. 653, 565 (B.A.P. 9" Cir.
1988); Lang v. Lang (Inre Lang), 293 B.R. 501, 514 (B.A.P. 10" Cir. 2003); Webber v.
Giarratano (In re Giarratano), 2003 WL 22077851 *2 (Bankr. D. Del 2003); Heer v. Scott (Inre
Scott), 294 B.R. 620, 628 (Bankr. W.D. Pa. 2003); Commonwealth Land Title Insurance
Company v. Raidey (In re Raidey), 287 B.R. 639, 641 (Bankr. W.D. Pa. 2003); Gordon v. Bruce
(InreBruce), 262 B.R. 632, 636 (Bankr. W. D. Pa2001); Southeast Bank v. Hunter (Inre
Hunter), 83 B.R. 803, 804 (M.D. Fla. 1988); Automotive Finance Corporationv. Vasile (Inre
Vasile), 297 B.R. 893 (Bankr. M.D. Fla. 2003); Namvar v. Baker (Inre Baker), 298 B.R. 815
(Bankr. S. D. Fla. 2003); Redmond v. Finch (In re Finch), 289 B.R. 638, 643 (Bankr. S.D. Ohio
2003); Graffice v. Grim (Inre Grim), 293 B.R. 156, 163 (Bankr. N.D. Ohio 2003); Hong Kong
Deposit and Guaranty Co. v. Shaheen (In re Shaheen), 111 B.R. 48, 51 (S.D.N.Y. 1990);
Visotsky v. Woolley (In re Woolley), 145 B.R. 830, 833 (Bankr. E.D. Va. 1991).
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Application of the five-dlement common law standard sub judice without further recourse to
the State Act will suffice for current purposes since (i) liquidation is not at issue here, (i) a determination
of exception to discharge would carry forward that exception to any punitive damages ultimately
assessed (see Cohen, 523 U.S. a 223), and (iii) proof of aviolation of the common law standard
would amogt surdly establish a State Act violation if such violation need be determined in the future,
(Asto the latter point, see Gennari, supra, and Cohen, 185 B.R. at 176-77 and 185 B.R. at 186-88.)

Therefore, in order for plaintiff to prevall here (that is, to establish the fraud exception to
discharge for her unliquidated clam), she must establish the five dements of actud fraud, each by a
preponderance of the evidence. Grogan v. Garner, 498 U.S. 279 (1991).

V. UNCONTESTED AND DISPUTED FACTS

A. Overview —Uncontested Facts®™

1 Shaw had heard of Santos, and sometime in or around March 1996, sought
him out for a consultation regarding cosmetic plastic surgery. 1T86-20 to 1T87-6; 1T88-8 to 13,
1T90-17 to 25; 1T93-14 to 1T94-1 to 1T95-16.

2. After telephone contact with Santos' office and, perhaps, Santos, a brochure
(P-1), wastelefaxed to Shaw by Santos' assistant. 1T88-5 to 13; 1T91-3 to 10.

3. The brochure mentioned a new private surgica clinic (“ Centro Médico
Internaciond Santiago” or “CEMIS’) in Santo Domingo, Dominican Republic, in which Santos had and

has a substantid interest and which he apparently controls. 1T7-2to 13; 1T10-12 to 1T12-23.

The following are factud statements which are affirmatively acknowledged by both parties, or
asserted by one and not contested by the other. Referencesto “1T,” “2T,” and 3T” areto thetria
transcripts for August 28 and 29, and September 24, 2003, respectively.
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4, Santos, agenerd surgeon in New Jersey practicing since 1978, sold his
practice in 1994 and became inactive as a physcian in this country from that time until 1997; in 1995 he
allowed his medical malpractice insurance to lapse. 1T14-2t0 10; 1T15-9to 11; 1T16-13 to 22;
1T17-25to 1T18-3; 2T207-23 to 24.

5. Santos had never performed plastic surgery. His experiencein that specidty
was limited to asssting on approximately ten to fifteen occasions and some course work. Santos took
two courses in cosmetic surgery at the Graduate School Hospital of Philadelphia. The first coursein
liposuction surgery was held in 1987. The second was held in 1989 and lasted about two weeks. Stip.
68-21 to Stip. 69-4; Stip. 69-17 to 24; Stip. 71-11 to 14; Stip. 20-19 to Stip. 121-17; Stip. 122-14
to Stip. 123-7; Stip. 126-11 to Stip. 127-1; Stip. 127-20 to Stip. 128-13.

6. Apparently, Santos medica practice activities in the 1994-97 period centered
on CEMIS, which opened June 21, 1996. 1T8-24to 1T9-10; 1T12-15to0 1T13-18.

7. The brochure received by Shaw in March 1996 emphasized plastic surgery
techniques. It provided aprice list introduced under a boldfaced-type heading “PLASTIC
SURGERY,” announcing:

Dr. Santos together with a sdlective [S¢] group of plastics[Sic]

surgeons in Santo Domingo, Dominican Republic, is pleased to offer

the cost of the following procedures. . . .
2T213-8to 2T214-16.

8. The brochure is not specific to CEMIS, but rather announces the services of

“SIMON B. SANTOS, M.D.,” “SURGERY and other medical services. . ..”

9. Under the category of “IMPORTANT INFORMATION,” P-1 provides.

19



Dr. Smon B. Santos, M.D., is pleased to inform, that now heis

offering the services of General Surgery, Laparoscopic Surgery

(without opening the patient), Plastic Surgery and the services of dl the

others[sic] medica specidties, together with others[sic] medica

doctors, located in Santo Domingo, Dominican Republic; dl &ffiliated to

the following hedlth care centers (equipped with american tecnology

[sic] and up to american standards): Centro Médico Dominicano,

Clinica Independencia, Centro de Cirugia Integrada, Centro Médico

Internacional Santiago. [Emphasis added.]

10. In or about early April 1996 Shaw met with Santos (and hiswife) initidly ina
diner in Clifton, New Jersey, where they discussed Shaw’s desire for plastic surgery; there it was
agreed that Shaw would arrange for ameeting or information session to be held at Shaw’ s home with
her friendsto be in attendance (as potentia plastic surgery candidates). 1T96-22 to 1T97-25; 1T32-
10to 14; 2T170-23 t0 2T171-9; 2T215-9 to 2T216-2; 2T218-7 to 14; 2T218-21 to 25; 2T220-15
to 22.

11.  Themeeting in Shaw's home occurred shortly after the diner meeting; a number
of Shaw’s friends attended (including trid witnesses Menichella, Cdderio and Mann). By al accounts,
Santos described the CEMI S facility and the low cost plagtic surgery available in Santo Domingo.
Santos met (on an individua basis and in a Shaw bedroom) with Shaw and each friend and looked at
or examined them in the context of their specific interests in cosmetic plastic surgery; these viewings or
examinations took only afew minutes and Santos does not recal making any notes of his observations
or findings. 1T98-15to 25; 1T99-6 to 23; 1T100-1 to 15; 1T100-16 to 1T101-19; 1T25-13 to 17,
1T35-1t0 8; 1T36-22 to 1T37-1; 1T38-24 to 1T39-15; 1T50-1to 1T51-6; 1T54-2t0 17; 1T74-4

to 5; 1T75-13to 20; 2T219-1 to 23; 2T220-15 to 22; 2T222-15 to 2T223-4; 2T224-6 t0 22.
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12. By dl accounts, at the Shaw home Santos represented to Shaw and her friends
that the facilities, techniques and medica personnd available to them in Santo Domingo were up to
American standards. Shaw then or shortly thereafter agreed to submit hersdf to Santos' care for
plagtic surgery in the Dominican Republic. Shaw questioned Santos specifically about the methods that
would be used in her surgery, and Santos repeated his representation that al techniques would be up to
American and New Jersey standards. 1T107-2to 13; 1T36-7 to 12; 1T25-18 to 22; 1T26-7 to 10;
1T51-91t0 12; 1T52-4 t0 8; 1T26-11 to 18; 1T28-16 to 1T29-20.

13. Shaw arrived in Santo Domingo on May 24, 1996; she was met by Santos and
hiswife. Shaw was taken by Santos that evening to meet with Dr. Cabrd, who would perform the
surgery. Santos assured Shaw that Dr. Cabra would perform her surgery up to both New Jersey and
American standards. 1T28-24 to 1T29-25; 1T118-7 to 15; 1T120-22 to 121-15; 1T27-14 to 1T28-
14; 2T189-6 to 14; 3T26-7 to 11.

14. On May 25, 1996, Shaw underwent surgery, performed by Dr. Cabra and
assisted by Santos. The surgery was performed in the hospital known as “ Centro Médico Bellas
Artes’ (not the CEMISclinic). 1T112-1to9; 1T124-7 to 15; 2T189-21 to 2T190-14; 2T191-3to
10.

15.  Thesurgery performed on Shaw in Santo Domingo included an abdominoplasty
(“tummy tuck”), plus liposuction on her chest, flanks, arms, and legs. 2T13-15 to 23; 2T57-5 to 10;
1T124-3to 5.

16. Y ears before the Santo Domingo plastic surgery, Shaw had had gal bladder

surgery (evidenced by a scar across her midsection). 1T163-19 to 1T164-12; 1T166-14 tol6.
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17. Shaw |eft the Santo Domingo hospita on or about May 27, 1996 and was
taken to a hotel by Santos; there, a Santos relative served as an aide to Shaw. 1T125-7 to 14; 1T131-
19 to 1T132-4; 2T202-6 to 2T203-16.

18. Shaw suffered after the May 25, 1996 surgery, experiencing nausea, diarrhea,
weakness, pain, severe headache, and dizziness. 1T124-22 to 6; 1T125-17 to 1T126-10.

19. On or about May 31, 1996, Santos took Shaw from the hotel to his home,
where she stayed until June 4, 1996. 1T133-20 to 1T134-19; 2T204-9 to 16; 1T138-22 to 25.

20. On June 4, 1996, Shaw flew home against Santos advice. 1T138-22 to 25;
1T140-7 to 25; 1T141-1 to 25; 2T205-15 to 25.

21.  Shaw’'shemoglobin count wasin the seven range both when tested in Santo
Domingo after surgery, and shortly after her arriva in New Jersey; anorma count is twice that.
1T138-22 1025; 1T140-7 to 25; 1T141-1 to 25; 2T205-15 to 25.

22. On June 6, 1996 and after collapsing, Shaw was taken by ambulanceto S.
Mary’s Hospital, Passaic, where she received blood transfusions and was tregted for infection in the
area of her abdominoplasty. Shaw was discharged from this hospital on June 9. 1T148-6 to 1T149-§;
2723-3t0 15.

23. On June 27, 1996, Shaw was again admitted to St. Mary’ s Hospita, where
she underwent surgery in the area of the abdominoplasty, again related to infection. She was

discharged on June 30. 1T157-9to 1T158-3.
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24. Shaw was not able to return to work until on or about August 1, 1996. She
has suffered and continues to suffer from pain (“atugging’) in her dbdomen, which is now said to be
“chronic.” 1T159-23to 1T160-7; 1T160-15 to 1T161-15; 2T33-22 to 23; 2T50-17.

25. Beginning in June, 1997, Shaw underwent corrective surgery performed by Dr.
Berlet at Genera Hospitd Center at Passaic. These surgeries (including those of July 1998 and
December 1998) were efforts to correct the appearance of the areas operated on in Santo Domingo
(i.e, to correct “divots” “dents’ and other grossirregularities), and to try to dleviate Shaw’s pain.

Pain is ongoing; aesthetics following Berlet's corrective surgery show some improvement. 1T162-20

to 1T163-1; 1T182-7 to 1T183-6; 1T185-14 to 186-21; 1T202-15 to 1T203-22; 2T33-17 to 2T34-
14; 2T36-24 to 2T37-5; 2T37-24 to 2T38-22; 2T39-16 to 2T40-21; 2T45-13 to 2T46-18; 2T50-15
to 2T52-7.

26. Shaw has sought pain management medica sarvices, resulting in her
hospitalizations in Passaic Beth Isragl Hospital on February 9, March 18, and April 24, 2002. 1T187-3
to 1T188-4; 2T9-9to 15.

27. Liposuction in Shaw’ s flank areas performed at the same time as her
abdominoplasty (tummy tuck), in combination with her preexisting gal bladder scar, assured that the
blood supply to the abdomina areawould be cut off, causing complications (necross). 2T62-3 to 63-
9.

28.  The surgery performed on Shaw in Santo Domingo was below the American

standard of care and, given Shaw’s condition, a clearly bad practice. 2T64-1to 12.
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29. Santos never advised Shaw that Santos' medica malpractice insurance had
lapsed. 1T25-23t0 1T26-5; 1T26-2t0 5; 1T100-11 to 15; 1T52- 11to 1T53-11; 1T61-2t0 5;
1T77-5t0 8.

30. Santos represented to Shaw and her friendsthat, if they cameto hisclinic, he,
as alicensed New Jersey doctor, would supervise what happened to them, and that, as owner of the
clinic, he would make sure that they were taken care of properly. 2T221-10to 21; 2T226-14 to
2T227-4.

31.  Shaw mantainsthat, had she known that the CEMIS clinic was not ready to
receive patients, that the surgery performed on her was not up to American standards, or thet clinic
aftercare would not be provided as promised, she would not have gone to the Dominican Republic for
surgery. 1T129-14to 17; 1T129-24 to 1T130-12; 1T131-10to 16.

B. Key Disputed Facts.

Among the factud digputes evident from the conflicting testimony of Shaw and Santos, are the
following:
1. Santos as the surgeon.
Shaw and her friends, Mann, Caderio and Menichdlla, contend that a the meeting in
Shaw's home Santos led them to believe that he would be performing their cosmetic surgeriesin the
Dominican Republic. (1T67-13to 22; 1T72-14 to 20; 2T101-16 to 2T102-15.)

[Shaw] He said he would be there to guide and assist in the surgery.
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When he - - when he said “guide and assg,” | thought he was the
surgeon and he was going to assist the other doctors and tell them what
todo. (2T102-8t0 14.)

[Mann] He gated he would be performing the surgery. Thet |
remember clearly. (1T47-15t0 22.)

Santos swears that he told the women only that he knew surgeons in the Dominican
Republic and that he could assist them in finding qudified surgeonsthere. (2T174-9to 17; 2T177-2 to
8.) Hedso swearsthat he told Shaw, during his examination of her in her home, that Dr. Cabra would
be the surgeon responsible for her operation. (2T179-7 to 12.) Shaw maintains that she never heard
of Dr. Cabra until after she had arrived in the Dominican Republic. (2T103-41t05.)

2. CEMI S asthe site of the surgery.

Shaw and her friends contend that Santos told them their surgeries would be performed
in his newly constructed clinic. (1T106-12 to 21; 1T34-20to 1T35-5; 1T43-10to 21; 1T50-20 to
1T51-4.)

[Cdderiq] . . . it was going to be anew clinic. We were actudly going

to be the first peoplein thisfacility. It wasjust very reassuring, what

was going to be done. That’swhy | did commit that day. (1T56-6 to

13)

[Menichella] Okay. Hewas, well, | don't want to say sdlling us, but

he was tdlling us that it was going to be abrand new hospitd . . . if we

decide to have the operation, by that time it should be completed

because it was dmost fully completed. (1T70-14to 21.)

Santos contends that he told the women that CEMIS was till under construction, and

that arrangements for surgery were not dependent on the availability of the clinic. (2T177-9to 14.)

Y et, he acknowledges representing to these women that if they came to the Dominican Republic to
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have cosmetic surgery, it would be done at the new facility that was under construction. (1T24-24 to
1T25-2; 2T226-4t0 10.) Santos further acknowledges telling the women that it would be good for
them to come to his clinic because, asthe owner of the facility, he could supervise and make sure that
they were all taken care of properly. (2T226-14 to 227-4.)

Shaw swears that in the severd phone conversations she had with Santos before
departing for the Dominican Republic, he never told her that his clinic was not ready. (1T109-21 to
1T110-7; 1T112-14t0 22.) She clamsthat the first time she heard that the clinic was not ready was
after she arrived in the Dominican Republic. (1T119-8to0 12.)

Santos maintains that he told Shaw prior to her departure from the United States that
his clinic had not been completed and that her surgery would take place in another location. (2T183-3
to 18; 2T236- 3t0 8.)

3. Shaw as a candidate for three procedures to be performed in a single
session.

Shaw tedtified that Santos examined her and told her that she was a candidate for the
proposed three surgeriesin which she was interested:  albdominoplasty and liposuction of her abdomen,
amsand legs.

[Shaw] Dr. Santos examined my stomach, the areas | was interested.

He examined my legs, which | - - my knees, which | felt weretoo fat.

He examined my arms and he told me that | was a candidate for those

three surgeries. (1T101-5to 1T102-3.)

Santos acknowledges that he examined Shaw (2T178-19 to 25; 2T222-15 to 17),
however, he contends that he told Shaw that the final word about the specific procedures and

techniques would come from Dr. Cabral. (2T179-7 to 12.)
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4, Offer of aprice break if a group of women decided to travel to the
Dominican Republic for their surgeries.

Shaw swears that Santos offered her a price break on her surgery if she could get a
large enough group to attend the presentation at her home.
Q. [Directed to Shaw] After he[Dr. Santos] told you you were a

candidate for dl three surgeries, what other discussons, if any did you
have?

A. Judge, | discussed price with him and he gave me a price, and then he
sad, I'll lower your price if you can get sSomeone ese or whoever to
go. I'll make your price lower for having other people go. (1T102-8
to 17.)
Shaw’ s friends aso contend that Santos offered them a group rate reduction. (1T41-5
to 22; 1T49-24 to 1T50-7.)
[Menichdlg] . . . He says, and that’s how the prices are going to be
based individualy on what we needed, and it would definitdy (sc) half
or less. The more of usif we would have sgned up that night, say
every one of us signed up, it would be even cheaper, you know. It was
based on how many committed that night . . . | do remember that.
(1T71-25t0 1T26-6.)
Santos does not believe that he offered price reductions to Shaw and her friends.
(2T218-1510 20.)
5. Basis for cheaper surgery in the Dominican Republic.
Shaw and her friends swear that Santos told them the cost of the surgery in the
Dominican Republic would be dmost half that of the same surgery in the United States for a variety of

reasons having nothing to do with hislack of medica mapractice insurance,
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[Shaw] He [Dr. Santos] said the exchange rate was cheagper, taxes,
sdary. Just everything here was chegper and it [the surgery] was going to
be at least half the price it would be here. (1T100-11to 15.)

Q. [Directed to Menichellg] . . . when Dr. Santos was explaining to you
why it was s0 chegp to go to the Dominican Republic and have these
surgeries did he ever mention medica ma practice insurance?

A.  No. (1T77-5t08)

Q. [Directed to Caderio] Had he [Dr. Santos] told you that there was no
medica mapractice insurance . . ., would you have committed to going
down there?

A. No, | would not. (1T61-2t05.)

Santos contends that he told the women that the price of the surgeries was chegper

because no ma practice insurance was required in the Dominican Republic.
[Santog] . . . | told them that the reason why those prices were lower
was because labor costs, overhead and no insurance and other thingsin
Santo Domingo that the doctors didn’t have to have, that makes the

prices going down.

Q. When you say “no insurance,” what kind of insurance are you referring
to, Doctor?

A. Madpractice insurance. (2T178-4t0 15.)

But Santos acknowledged during his deposition (the relevant portion having been read
into the record at trid) that he did not tell the women that he had no mdpractice insurance in New Jersey
or in the Dominican Republic. (1T25-23t0 1T26-1.) He aso acknowledged not telling the women
that, if something went wrong during their surgeries, they might not have legd rightsin the Dominican
Republic. (1T26-2t05.) Instead, Santos urged the women to trust him as alicensed New Jersey
physician.
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Q. [Directed to Santos| And did you not tell them, Doctor, that if they came
to your clinic, you could supervise what was going to happen to them
because you were. . . alicensed doctor in the State of New Jersey and
that you could supervise what would happen to these women if they
went to the Dominican Republic if they cameto your dlinic?

A.  Yes (2T221-10to21)

6. The check that paid for Shaw’s surgery.

Shaw borrowed the $4,500 that she needed for the operation from her friend, Caderio.
(1T61-10t0 19; 1T114-9t0 14.) Initialy, Calderio made out a $5,000 check for the surgery, naming
Vickie Shaw as payee. (1T65-25to 1T66-6.) However, in a phone conversation prior to her
departure for the Dominican Republic, Shaw says Santos told her that the check for her surgery had to
be certified and made out for $4,500 to “Anne Fdliciano.” (1T113-18to 1T114-5; 2T98-7t0 22.) At
Shaw’ s request, Caderio then voided the first check and had the bank certify her check in the required
amount to Anne Fdliciano. (1T114-15to 23; 1T62-8 to 22.) Both women deny knowing Anne
Feliciano. (1T114-6to 7; 1T62-11t0 12.) Shaw swears that she handed the check to Santos at the
arport in the Dominican Republic. (1T118-12to 23.) Calderio’s account was debited for this $4,500.
(1T64-17 to 18.)

Santos acknowledges that there were discussons between Shaw and himsdlf regarding
the money she would need for the operation. (2T161-16 to 2T182-7.) He acknowledges telling Shaw
that the check had to be certified. (2T231-7 to 11; 2T232-9 to 14.) However, he does not remember
giving Shaw a name to put on the check (2T182-10to 15); he clams hetold her to bring a certified

blank check. (2T233-12to 14; 2T234-12t0 16.) Santos acknowledges asking Shaw whether she had

29



the check with her when she arrived in Santo Domingo (2T235-22 to 25), but he denies having

accepted the check from her. (2T236-1t02.) Santos acknowledges that this check was the one Shaw
used to pay for her surgery, (2T235-19 to 21), and that he was paid for hisrole in Shaw’s surgery.
(2T191-3t0 16.)

C. Credibility and Findings Asto Key Disputed Facts.

This court has assessed the credibility of the trid witnesses. Some key factud differences are, as
is naturd, afunction of differing perceptions, use of language, and recdl. However, other
differences in fundamenta points must be resolved based upon belief of one deponent and disbelief asto
conflicting testimony.

In terms of witness demeanor (such as body language, eye contact, manner of speech,
completeness of answers, and other subtleties), this court found the plaintiff and her three friends to be
particularly credible.

By contrast, Dr. Santos was too often vague in his responses, and as to severa key points
vigbly uncomfortable with his own statements. This court thus questions both the care and truthfulness
of hisresponsesin anumber of particulars (as will be expanded on below).

Similarly, this court has evauated consistency of witnesses testimony, as well asthe inherent
probability (or improbability) of their satements. Again, as will be expanded upon hereinafter, the
Shaw witnesses proved to be more credible than Santos and hiswife.

1. Santos as the surgeon.
Here, Santos vaguenessis evident. This court believes that Santos promoted himself

and his clinic, omitting the explanation that he would actudly play but alimited role in Santo Domingo as
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aaurgica assgtant. Hence, though he may well have uttered the term “assst” in conjunction with the
surgery, he plainly led four relaively unsophisticated surgical candidatesto bdieve that he wasthe
principd surgeon. Underdtating this key fact is thoroughly consstent with the acts of sdesmanship in
which Santos was engaged when he met with Shaw (both initidly and later in the group session). He
could not readily promote CEMIS without touting himself.

Similarly, differences about the understanding of therole of “Dr. Cabrd” before Shaw
traveled to Santo Domingo must be resolved in favor of the Shaw witnesses. Indeed, if Cabra wasto
be the principa surgeon and Santos properly exposed thisfact, (i) Santos would have described
Cabrd’s specific qudificationsin detail, and (i) at least one of four Shaw witnesses to the Santos sdles
pitch would have recdlled the reference to Cabrd. In fact, each time Santos (and his wife) mentioned
the disclosure of Cabrd’ s role to Shaw and her friends, their demeanor reflected their discomfort with
thelr own testimony.

Mogt importantly, Santos never disclaimed being a*“plagtic surgeon.” Yet he wdl knew
that his experience in the field was limited to afew courses taken years before 1996, and some service
asasurgicd assgant. Santos had never performed a“tummy tuck,” or liposuction, nor by dl
gppearances was he qudified to do thiswork. Certainly, as he “sold” his services and the virtues of
CEMISto gullible cosmetic surgery candidates, Santos should have disclaimed any expertise. Instead,
Santos feigned a physicd examination of four women, telling each what they wanted to hear about the
feadbility of transforming surgery. He did not take any measurements and cannot remember making a

written note about any exam (each of which lasted but afew minutes)! (2T222-1510 225-5.) Yet, ina
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blatant fabrication, Santos testified that he was examining the women so asto “have an ideato tdll the
plastic surgeon.” (2T223-4.)

This court finds that Santos knowingly led Shaw to believe that Santos would be the
principa surgeon, and thus his references to doctors being up to American standards plainly inferred that
he and his assistants offshore were quaified plastic surgeons.

2. CEMI S as site of the surgery.

Santos gpparently did tell Shaw and her friends when they met at the Shaw home that his
new clinic was ill under congtruction. However, his testimony is thoroughly inconsstent as to whether
the clinic would be completed in time for surgery which they might schedule. Indeed, it islogicd to
conclude from both Santos' testimony and that of hiswife that they were hoping for aMay 1996
opening.

[Mrs. Santos] | found out later that he wanted like a surprise for the
Mother's Day. (2T136-9-12.)

(The court notes that Mother’s Day is an early May event.)

It is unanimoudy agreed that Santos promoted CEMIS a the Shaw home; the inference
to be drawn from that promotion and the brochure was that the new clinic would be ready. Santoswas
promoting CEMIS and his services. He linked the two by assuring the group that his ownership of the
clinic would facilitate his supervison of their care.

This court concludes that Santos never indicated that CEMIS would not be ready for
those who would, as a consequence of the sales pitch at the Shaw home, sign up for surgery. None of
the four Shaw witnesses heard anything from which they would have drawn a contrary inference.

Santos interestsin promoting CEMIS were consstent with his nondisclosure of the fact that the clinic
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opening might be delayed. Santos continued to “sdll” through the vehicle of his sature asaNew
Jersey/American physician who was providing a state-of-the-art offshore clinic.

Similarly, this court finds that Shaw was being truthful when she testified that Santos did
not disclose to her that CEMIS, in fact, was not ready until Shaw arrived in Santo Domingo.

3. Shaw as a Candidate for Three Procedures to be Performed
in a Single Session.

Santos contention that he advised Shaw that the final word about her surgery would be
reserved for Dr. Cabrd isacomplete fabrication. This court is convinced: (i) that Dr. Cabra was not
meaningfully mentioned (and no other principa surgeon was touted), while Santos was promoting in the
Shaw home (or before); (i) that Santos' April examination was assurance to Shaw that her multiple
requests could be satisfied; (iii) that arrangements to travel and pay cast the die for the single surgery
before Cabrd ever saw Shaw; and (iv) that Shaw’ s visit to Cabrd the evening she arrived in Santo
Domingo and shortly before the next day’ s surgery, more evidenced Santos' businessinterestsin
meseting the schedule than diligent medicd assessment. Asto thislast point, it issmply illogicd (i.e,
highly improbable) that Shaw would be told of her surgery date and directed to make both travel
arrangements (at her expense) and payment arrangements (by certified check), if Santos had not given
the green light to Shaw’ s requested procedures. Imagine the impact on the Santos business promoation if
athird party (Dr. Cabral) were to exercise alagt-minute veto of the requested surgery.

This court is surprised that Santos could say he told Shaw anything inconsi stent with her
belief that Santos had aready qudified her for the “full treetment” after the April in-bedroom exam. His

demeanor in testifying that he indicated a deference to Cabrd reflects, again, prevarication.
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This court concludes that, in sdlling his services and facilities, Santos led Shaw to believe
she could be transformed in one surgicd Stting. Any contrary concluson would be inconggtent with his
direction to Shaw to invest in atrip to the Dominican Republic to meet a scheduled surgery date.
SAlling of services was the driving force in this transaction; medical concerns were simply
subordinated.

4, Offer of a price break.

The four Shaw witnesses dl described price breaks offered by Santos. Santos, vagudly,
expressed a belief that he made no such offers. But the “ context” belies Santos' purported belief.
Santos convinced Shaw to organize, not a Tupperware® party, but a CEMIS-Santos group cosmetic-
surgery klatch. Such apromotion is consstent with the notion of group pricing.

This court concludes that Santos offered price bresks at the April meeting in Shaw’s
house (and before, to Shaw at the diner).

5. Basisfor cheaper surgery in the Dominican Republic.

Santos referred in testimony to the absence of mapractice insurance in Santo Domingo
as afactor in reducing the price of cosmetic surgery there. However, it is smply not believable that
Santos-as-sdesman specificdly articulated to Shaw and her friends that medical ma practice insurance
coverage was not an overhead item for doctors in the Dominican Republic. Even the manner in which
the testimony devel oped puts the lie to any Santos claim that he expresdy referenced medica
malpractice insurance in the April 1996 meeting. See 2T178-4 to 15, where the specific reference to
thistype of insurance is virtudly dragged out of Santos by hislawyer. Moreover, Santos deposition

testimony is to the contrary; he never disclosed this key fact and this court so concludes.
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6. The check that paid for Shaw’s surgery.

Shaw' s pogition, amplified by Caderio’ stestimony, as to the procedure for obtaining a
certified check and naming of the mysterious “Anne Feliciano” is bdievable; Shaw’s only contact
regarding all arrangements before her arriva in Santo Domingo was Santos. He does not deny telling
her to bring a certified check. His explanation about bringing such a check “blank” is smply not
credible. Smilarly, Santos' testimony (contrary to Shaw's) about Shaw' s tender of the check to Santos,
isnot credible. Santos relates that, while he asked about the check, he did not take it. Shaw, being
completdy in Santos hands and following his ingructions regarding the check (including “Anne
Feliciano” as payee), quite reasonably would have tendered (and the court finds did tender) the check to
Santos upon her arriva in Santo Domingo.

This point about the drawing of the check and tendering of it requires some further
reflection. Firgt, when Santos testified that he knew no “Anne Feliciano” and thus never gave that name
to Shaw, his demeanor wastdltae. Santoswas, Smply put, lying. Santos acknowledged giving Shaw
payment ingtructions — a certified check, but “in blank.” Where else could Shaw get the name “Anne
Feliciano” but from Santos? And why would she jeopardize her desperately hoped-for surgery by
making up aname for the certified check which wasto pay for the surgery? Santos' testimony in this
regard moved past the preposterous.

And, after making dl arrangements with Santos, it is Ssmply not believable that Shaw
would turn the certified check over to anyone other than Santos. In fact, Santos entire testimony in this
regard is a contrivance designed to develop alitera defenseto 8 523(a)(2)(A). That is, Santoswas

spinning his unbelievable tale so as to deny that he received “money . . . obtained by . . . fraud.”
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D. Compodte Finding.

Overdl, this court finds that Santos, though contacted through Shaw’ s initiation, was
neverthdess “sdling” his sarvices and clinic from the moment his brochure was sent to Shaw.  His effort
was acommercia promotion, while he masgueraded as amedical advisor.’® His mesting a the Shaw
home in April 1996 was designed to Sign up patients whom Santos would have travel to Santo
Domingo for surgery following only the most cursory Santos examination (lasting a very few
minutes). Without recollection of a note having been taken, and without a single measurement having
been made, Santos advised his audience that they were candidates for cosmetic surgery and undertook
to schedule surgery for Shaw (and, initidly, Caderio) in Santo Domingo.

P-1 promoted cheap plastic surgery and announced the congtruction of Santos new clinic. He
held out the rosy potentia of combining an idand vacation with surgery. And, most sgnificantly, Santos
gave clear assurances of the qudity of facilities and care in the Dominican Republic by repeated
references to “ American syle,” “ American techniques” “American training,” plainly equating the surgery
that Shaw would experience with that available to her in New Jersey.

Shaw put her trust in Santos, relying on him completely asto her well-being in Santo Domingo.

Santos knew this, encouraging Shaw by representing that he would “take care of her.” In promoting his

®Consider that Santos tried to convince Caderio to continue with her scheduled surgery when
she called to cancel because of aherniated disk. Smilarly, Santos salesmanship efforts are reflected
in Menichdla stestimony. (1T76-6to 1T77-1) That witness advised Santos at the April 1996 group
sesson in Shaw's home of a cardiac condition which affected her. When the witness asked Santosif a
“releasg” for proposed cosmetic surgery should be obtained from the witness' s cardiologist or her
generd practitioner, she said Santos advised that such releases were “alittle easier” to obtain from the
generd practitioner. The clear inferenceis that the potentia patient was subtly directed away from the
cardiology specidist.
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commercid venture, Santos withheld vitd information from Shaw (including the fact that he was not a
qudified plastic surgeon, that he would not be the principa surgeon, that CEMIS might not be the
aurgicd gte, and that access to medical mapractice insurance was not available). In this case, Santos
business interests trumped good medica practices.

V. ULTIMATE FINDINGS OF FACT AND CONCLUS ONSOF LAW

A. Whether Santos Obtained Money Through M aterial Misr epr esentation.

For purposes of 8§ 523(a)(2)(A), a misrepresentation includes “not only words spoken or
written but also any other conduct that amounts to an assertion not in accordance with the truth.”
RESTATEMENT (SECOND) OF TORTS 8 525 cmt. b (1976) (cited hereinafter as*“ RESTATEMENT”).
Courts have frequently held that “a debtor’ s slence regarding materia fact can condtitute afase
representation actionable under section 523(a)(2)(A).” In re Docteroff, 133 F.3d 210, 216 (3d Cir.
1997) (quoting Inre Van Horne, 823 F.2d at 1288). Moreover, dthough § 523(a)(2)(A) does not
dateit directly, to establish the exception to discharge, the fal se representation must be materid. Field
v. Mans, 516 U.S. a 68. An untruth is materid if, for example, it is consdered important enough to
influence a creditor’ s decison to extend credit. “Materid fasity has been defined as ‘ an important or
subgtantid untruth.””  Insurance Company of North America v. Cohn (In re Cohn), 54 F.3d 1108,
1114 (3d Cir. 1995) (citation omitted). The creditor has the right to know the facts “touching upon the

essence of thetransaction.” InreVan Horne, 823 F.2d at 1288.%7

YSmilarly, to be actionable under the New Jersey Consumer Fraud Act, a misrepresentation
must be materid to the transaction and it must be a* statement of fact, found to be fdse, and made to
induce a buyer to make apurchase” Gennari, 148 N.J. at 607.
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1 Santos falsely represented to Shaw that she was a candidate for a three-in-
one surgery: tummy tuck with liposuction and other liposuction procedures on her flanks, knees
and upper arms. (1T101-5to 1T102-3.)

The undisputed expert testimony of Anthony Berlet, M.D., spelled out the high risk of
these smultaneous surgeries. Referring to physiologicd diagrams and actud photographs of Shaw,
Berlet concluded that liposuction of Shaw’s flank areas performed at the same time as her
abdominoplasty, in combination with her preexisting gdl bladder scar, assured that the blood supply to
the abdominal areawould be cut off. Necrosiswould develop. 2T62-3 to 63-9. Berlet opined:

[In the Dominican Republic] [t]he patient had had abdomind plasty [Sic]
with liposuction of her arms, flanks, upper abdomen, hips, outer thighs
and inner thighs. . . . (2T57-5t0 10.)

Idedlly, you' d step them. Y ou' d stage the procedures.. . . You'd do the
abdomina plasty [sic] at one sitting and you' d go back and go [Sic] a
liposuction severd monthslater. . . . it'snot uncommon to do a
liposuction, say, on the hips or ams at the sametime. That would be
consdered okay . . . [bJut that upper abdomen flank area that was
shown is highly recommended against. (2T64-18 to 2T65-3,
emphasis added.)

Berlet’ stestimony, with certainty, established the jeopardy faced by Shaw in submitting
to these multiple procedures because of her prior medica history.

Q. [Directed to Berlet] With regard to Ms. Shaw’s prior medical
higtory, prior to going to the Dominican Republic to have the
surgery, isthere any[thing] sgnificant about her medicd history,
gr?

A. Prior to that she had had gall bladder surgery, which had —
would affect the ultimate result. (2T16-310 8.)

Q. Doctor, on a scale of one to ten, with ten being the worst and
one being the best, if you do — if adoctor did aliposuction of the
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flank areaand an abdomind plasty [sc] without the gall bladder,
how bad would it be?

A. It would probably be an eight out of ten.

Q. And if adoctor did it when the patient had aready had that gdll
bladder surgery, how bad would that be?

A. It would be a ten out of ten. It sjust an obvious no no.
(2T64-1 to 9, emphasis added.)

2. Santos falsely represented to Shaw that the surgeons and surgical
techniques he would provide in Santo Domingo were up to American standards.

This point, a corollary to the “three-in-one” misrepresentation, was further established by
Berlet.

Q. Doctor, do you have an opinion to a reasonable degree of medica probability

whether these surgeries- - . . . was[9c] to the standard of American technique
surgery and care?

A. It fell short of that standard, significantly fell short of that Sandard. . . . (2T57-14
t0 25.)

Rather than providing the American sandard of treatment, Santos delivered bad medicine, indeed the
worst (“ten out of ten” ). And, it was not only the three-in-one blunder which Berlet exposed. Even
the arm and leg liposuctions wereill-performed. See generally 2T17-2 to 20-11; 2T32-20 to 33-15.)
(“One arm gppeared asif a shark had taken a bite out of it and the other arm had multiple irregularities.”
2T50-23 10 25.)

3. Santos falsaly represented to Shaw, by his silence and inference, that he

was a qualified plastic surgeon and that he would “ take care of her” in that capacity.
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By Stipulation, it is established that Santos (as of 1996) had never performed plastic
surgery asaprincipd physician. His*“experience’ in the field was limited to two courses taken many
years erlier, and ample assstance in alimited number of operations performed by others. Specificdly,
the Stipulation provides (at its p.128-6 to 13):

Q. So other than being an assgtant you never performed liposuction
surgery?

A. Never.

Q. With regard to the cosmetic surgery, had you ever performed
any cosmetic surgery over the surgeries that you told us that you
assigted Dr. Wasserstrum?

A. Never.

Rather than disclose hisinexperience, Santos pretended to be expert. He was“ sdlling”
his CEMIS venture, cheap “American-style’ cosmetic surgery, asif he had the medical credentials. The
physica exam-charade which he conducted at the Shaw home bolstered the false image Santos was
projecting.

Q. [Directed to Santos] Now, Doctor, when Ms. Shaw spoke to

you didn’'t she ask you about your quaifications as a surgeon?. .
. Didn't shetell you that she’' d been checking around to find out
what your qualifications were, to find out what they were
because you were a doctor in the United States? [Emphass

added ]

A. She mentioned she had spoke about me with some people.
(2T212-22 t0 2T213-3))

Q. [Directed to Santos] And did you aso tell them, Doctor, thet if they
came to your clinic, you could supervise what was going to happen to
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them because you were . . . alicensed doctor in the Sate of New
Jersey.

A. Yes. (2T221-10to 16, emphasis added.)

Santos had the obvious opening at Shaw’s home or earlier, at the diner meeting, to clear
the air and disclose hisinexperience. Ingtead of being truthful, he allowed Shaw and her friendsto
believe that he, Santos, was expert. They were, in fact, being examined by Santos, and in their minds
this physica exam was being done by the expert surgeon who was offering to operate on them.

4, Santos falsely represented other significant particulars of Shaw’s exposure
to surgery in Santo Domingo.

Santos conveniently failed to disclose to Shaw that the surgeons operating on her
offshore would not be covered by medica mapractice insurance. In fact, by fasely leading Shaw to
believe (up to the time of her arriva in Santo Domingo) that he was to be the principa plastic surgeon,
Santos alowed Shaw the misplaced comfort of believing that American/New Jersey practices were
being replicated offshore. Such practices would include expected coverage. Moreover, holding out the
prospects of the new, state-of-the-art CEMI S facility, extended the “ New Jersey-on-the-Caribbean”
aura being promoted by Simon B. Santos, M.D.

Thus, contrary to Santos' stated or implied representations, no mapractice insurance
covered Shaw’ s surgeons, Santos was in redlity only a bit-player in the operating theater; and CEMIS
was not yet open for business.

B. Whether Santos Knew His Misrepresentations Were False,
Or HeMade Them in Reckless Disregard of the Truth.
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One assarting a clam of fraud must show that the defendant acted with scienter. Lightning
Lube, Inc. v. Witco Corp., 4 F.3d 1153, 1182 (3d Cir. 1993). SeealsoErnst & Ernstv.
Hochfelder, 425 U.S. 185, 194 n.12 (1976). The elements of scienter are (1) knowledge of the falsity
of the representation; and (2) “an intention to obtain an undue advantage therefrom.” Farrisv. County
of Camden, 61 F. Supp. 2d 307, 345 (D.N.J. 1999) (quoting Bonnco Petral, Inc. v. Epstein, 115
N.J. 601, 609 (1989)). To satisfy scienter or the knowingly false element of 8 523(a)(2)(A), a
misrepresentation must be made with elther actud knowledge of its fasty, or with such reckless
disregard of the truth that the law will impute the knowledge to the responsible party. New York Life
Ins. Co. v. Marotta, 57 F.2d 1038, 1039 (3d Cir. 1932). “In assessing a debtor’ s knowledge of the
fagty of the representation . . . the Court must consider the knowledge and experience of the debtor.”
FTC v. Duggan (In re Duggan) 169 B.R. 318, 324 (Bankr. E.D.N.Y. 1994). “A false representation
made under circumstances where a debtor should have known of the fagity is one made with reckless
disregard for the truth and this satisfies the knowledge requirement.” Id.

The knowing dement of fraud can be established in any of the following threeways. (1) the
representation was made with actud knowledge of itsfagty; (2) it was made without knowledge either
of itstruth or faldty; or (3) the representation was made under circumstances in which the person making
it ought to have known, if he did not know, of itsfaaty. See Hanft, 274 B.R. at 922. Seealso
RESTATEMENT 8§ 526; Island Insteel Systems, Inc. v. Waters, 296 F.3d 200, 212 (3d Cir. 2002);
Seaboard Surety Co. v. Permacrete Constr. Corp., 221 F.2d 366, 375 (3d Cir. 1955); Cruz v.
Cohen (In re Cohen), 191 B.R. at 605; Derry v. Peek, 14 App. Case. 337 (H.L. 1889) (judgment of

Lord Herschdll).
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Santos, as an American surgeon licensed to practice in New Jersey, was embarking on a new
commercia venture. 1t must have been gpparent that Shaw and her friends would be trusting people,
and were unsophigticated in medica matters. Santos held out the rosy picture of cosmetic surgery in
vacationland while knowingly omitting key information that would undercut his sdesmanship.

Santos knew or plainly should have known:

() that scheduling surgery in Santo Domingo within aday of Shaw’s arrivad and

before the actud surgeon could examine the patient cast the die for risk taking at
Shaw’ s expense;

(i) that while he was not going to be the principa surgeon because he was not qualified as

such, Santos was encouraging Shaw to rely on him asif he were the principa surgeon;

()  tha hehad let hismedica ma practice insurance lapse and that Cabra had none;

(iv)  that CEMIS might not be ready at the time scheduled for Shaw’s surgery; and

v) that his expresson of what was taken as an expert medica opinion —the “approvd” of

multiple procedures in asingle surgical sesson —was the wishful statement of an
inexperienced amatevr.

In addition, this court finds that Santos was promoting when he equated surgeons and cosmetic
surgery techniquesin Santo Domingo with thosein New Jersey. Indeed, Santos was unqualifiedly and
unconditionaly endorsing offshore surgery for Shaw, an endorsement not based upon any fact that he
was willing to put forth at trid. At best, Santos endorsement of Dominican Republic cosmetic surgery
was made with reckless disregard for whether it was true or not. And, the only record before this court

isthat Shaw was subjected to surgery by a surgeon who should not have scheduled the single session set
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of procedures and who performed other procedures dismaly. Neither Cabra nor any other cosmetic
surgeon worth hisher sdt (in any locale) should have operated on Shaw so asto cut off the blood
supply to the abdominoplasty flap. Whether or not Santos actualy knew that Cabral was going to
blunder so colossdly is not the point. Rather, Santos knew that commercid interests were being
promoted at the expense of good medicine.

C. Whether Santos | ntended to Deceive Shaw.

In order to deny the discharge of a debt because of a debtor’ s false representation, the burden is
on the creditor to prove that the debtor made a fase representation with the intention of deceiving the
creditor. Schweig, 780 F.2d at 1579.

A person who makes a satement asiif it were postively a fact “engagesin a‘* conscious
deception’ if he redizes he does not know the truth of his statement, even though he honestly bdlievesiits
truth. In such a case, the person is deemed to have the intent to deceive (scienter), but not so much as
to the fact itsdlf, but rather asto the extent of hisinformation.” Palmacci, 121 F.3d at 787 (citations
omitted). Moreover, such intent does not require afinding of maevolence; it requires only a showing of
an intent to induce the creditor to rely and act on the misrepresentations made. Merchants National
Bank of Winona v. Moen (In re Moen), 238 B.R. 785, 791 (B.A.P. 8" Cir. 1999).

While fraud supporting nondischargegbility may not be implied in law, it may beinferred asa

matter of fact.’® Palmacci 121 F.3d at 789. “The finder of fact may ‘infer[] or imply[] bad faith and

18See Page Keeton, Fraud: The Necessity for an Intent to Deceive, 5U.C.L.A. L. Rev.
583, 595-97 (1958).

[T]he courts. . .aither permit[ ] or requir[ ] an inference of dishonesty
to be drawn when a satement is made of one' s knowledge which is
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intent to defraud based on the totdity of the circumstances when convinced by a preponderance of the
evidence.” 1d. (citations omitted.) Moreover, “[b]ecause direct proof of intent (i.e., the debtor’ s sate
of mind) is nearly impossible to obtain, the creditor may present evidence of the surrounding
circumstances from which intent may be inferred. . . . The focusis, then, on whether the debtor’ s actions
‘gppear 0 incongstent with [hig] salf-serving statement of intent that the proof leads the court to
disbelieve the debtor.”” Van Horne, 823 F. 2d at 1287-88. See also Rembert, 141 F.3d at 282

(* Intent to decelve may be inferred from the totdity of the circumstances of acase’); American
Express Travel Related Serv. Co. Inc. v. Hashemi (In re Hashemi), 104 F.3d 1122, 1125 (9" Cir.
1996), cert. denied, 520 U.S. 1230 (1997) (“It [intent to decelve] may be inferred when the facts and

circumstances present a picture of deceptive conduct on the debtor’ s part”).

fase and when no evidence is introduced to explain the basis for any
mistake or error that might have been made. Both reasons of
probability and fairness jugtify such atreatment. The probability isthat
when afadse satement is made indicating a conviction about a matter
that is regarded as being susceptible of knowledge, the declarant is
dishonest, and thisis especidly true when he makes no effort to explain.
... If an dleged misrepresenter dects to take the position at the trid
that he made no such statements as that which plantiff imputesto him,
and chooses to rely on this position entirdly without making a showing
of how he could have been in good faith if he had made such a
gtatement, then it is not unreasonable to infer that he had no religble
information. . . . When evidence isintroduced indicating the
informationa basis for the misrepresenter’ s honest belief, if he had such,
of the truth of the matter asserted, it may be that the information is so
unreliable as to be insufficient to justify areasonable belief, or it may be
sufficiently religble to cause such a bdlief without being sufficient to
judtify areasonable certainty. In both such casesit may be inferred that
the misrepresenter had misstated his state of mind with respect to his
belief or conviction.
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This court finds, specificaly, that Santos was engaged in a conscious deception, maneuvering
Shaw (as described throughout this opinion) toward dangerous offshore surgery in order to promote his
commercid venture. Santos, without informing Shaw of the actua risk she was to undertake and
goparently feding that he was unfettered by American/New Jersey practice restraints, hawked hiswares:
cheap, offshore cosmetic surgery.

At trid Santos did not utter asingle word in defense of the actud qudity of the Shaw surgery.
Nor did Santos attempt to justify his“American quality and techniques’ statements. In fact, none of
Santos' misrepresentations had any overtones of honest mistake.

D. Whether Shaw Justifiably Relied Upon Santos Misr epr esentations.

A person dleging pecuniary loss asaresult of fraudulent misrepresentation by the debtor must
further show that he relied in fact upon the misrepresentation, thet the reliance was a“ substantid factor”
in causng hisloss, and thet the reliance was judtifiable. RESTATEMENT 8 537 cmt. aand b; 8 546 cmt.
aandb.

The Supreme Court adopted the following standard for judtifiable reliance:
Although the plaintiff’s reliance on the misrepresentation must be
judtifigble . . . this does not mean that his conduct must conform to the
dandard of the reasonable man. Judtification is amatter of the qudities
and characterigtics of the particular plaintiff, and the circumstances of the

particular case, rather than the application of a community standard of
conduct to all cases.
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Field v. Mans, 516 U.S. at 70-71 quoting RESTATEMENT § 545A cmt. b.2® This has been
interpreted asa“minimd threshold,” In re Biondo, 180 F.3d 126, 135 (4th Cir. 1999), one requiring a
“fairly low” showing, In re Guske, 243 B.R. 359, 363 ( B.A.P. 8" Cir. 2000).

Even though judtifiable reliance permits a person to rely “on arepresentation of fact *dthough he
might have ascertained the falSity of the representation had he made an investigation'” (Field v. Mans,
516 U.S. at 70 quoting RESTATEMENT 8 540), that personis:

required to use his sense, and cannot recover if he blindly relies upon a

misrepresentation the falsity of which would be patent to him if he hed

utilized his opportunity to make a cursory examination or investigation.
Field v. Mans 516 U.S. at 71, quoting RESTATEMENT § 541 cmt. a

Thus, the purported victim of a misrepresentation is required to assess that representation in light

of his particular knowledge or experience in the circumstances of the case:
[Judtifigble reliance is the standard gpplicable to a victim’s conduct in cases of
dleged misrepresentation and . . . ‘[i]t is only where, under the circumstances,
the facts should be apparent to one of his knowledge and intelligence from a
cursory glance, or he has discovered something which should serve as awarning
that heisbeing decaived, that he isrequired to make an investigetion of his
own.’
Id. at 71-72 (quoting W. PROSSER, LAW OF TORTS § 108, p.718 (4™ ed. 1971) (the edition availablein

1978 when the Bankruptcy Code was promulgated). The trestise continues. “The matter ssemsto turn

upon an individua standard of a plaintiff’ s own capacity and the knowledge which he has, or which may

¥Thejudtifiable rdliance standard established for actud fraud exceptions to discharge by Field
v. Mans applies also to cases of false representation. Marra, Gerstein & Richman v. Kroen (Inre
Kroen), 280 B.R. 347, 351 (Bankr. D.N.J. 2002). See also Inre Reynolds, 197 B.R. 204, 205 n.2
(Bankr. D.N.J. 1996).
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fairly be charged againg him from the facts within his observation in the light of hisindividud case” Id. at
72 (quoting PROSSER, supra, 8108, p. 717).

Applying the justifiable reliance standard to the facts of this case and to Shaw, this court focuses
first on the relative positions of the parties. Shaw was 52 years old when she first encountered Santos.
(1T86-12-14.) Shewas employed as areceptionist in the Passaic City Hall, (1T86-22 to 23), and
overheard a conversation about Santos new cosmetic surgery clinic in Santo Domingo. (1T86-23 to
1T 87-1.) Though aperson of modest means (and, in fact, without the funds for even Santos' low-cost
sarvices), Shaw would eventualy “desperately” want the surgery. (1T114-11 to 14.)

In Shaw' s eyes, Santos was awell-quaified doctor “ from the United States.”

| trusted Dr. Santos because he was a doctor from the United States,

and | fet like, he knows what he' s talking about; he’ s going to protect

me; it'snot like | came here [to Santo Domingo] with my eyes closed to

meet some quack. . . . | just fdt like | - - that he knew what he was

doing. | put my lifein hishands. | fdt that if he took me thereto have

surgery he knew what he was talking about at that point. So | didn’t

back out. (1T122-13t0 21.)
And, in fact, Santos was a licensed New Jersey physician. So, the patient who was anxious for
cosmetic surgery (at affordable rates) relied on the trusted physician.

Shaw was not donein her reliance on Santos. Her peers, similarly situated friends, testified

that they felt assured by Santos' presentation to them.

[Mann] | felt assured that | would have the medica treatment that |
would havein the United States. (1T44-17 to 18.)

[Cdderio] Thetraining was the same training that was done here. The
surgeons — he’ sa surgeon here. He'sadoctor here. He'd be
performing the same thing he would be doing here, there. (1T52-6 to
8.) Wedl, thefact that it was going to be anew clinic. We were going to
actudly bethe firgt peoplein thisfacility. 1t was just very reassuring,
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what was going to be done. That'swhy | did commit that day. (1T56-
10t0 13)

[Menichella] Another thing, he was going to perform these operations.
What he was going to have is American trained assstants and
technicians and, you know, like we were led to believe, got told by him
if I remember right, that he was the gentleman that was going to be doing
this, because we were al concerned about who was operating on us,
and he did assure us he was the man doing it and he has dl these
assdants. (1T72-14t020.) And it was going to be even alittle better
than your average hospita becauseit’s brand new. It was going to have
like new, modern technology there.

Equipment and everything like that. So we were even led to believe it
might be a little better just it was brand new. (1T72-25to 1T73-5,
emphasis added.)

Moreover, Santos performed actua physical examinations of Shaw and her friends, aguise
which added to the seeming professondism of the physician as viewed by the four potentia patients.

[Shaw] | questioned him about the surgery | wasinterested [in] and |
sad, would the method be the same techniques as in the United States
because | was concerned, and he said that al the techniques and
technology would be according to American standards and the State of
New Jersey. (1T107-9t0 13.)

[Shaw] Dr. Santos examined my stomach, the areas | was interested.
He examined my legs, which | - - my knees, which | felt weretoo fat.
He examined my arms and he told me that | was a candidate for
those three surgeries. (1T101-5to 8, emphasis added.)

[Mann] | was concerned about the area where | wanted, which wasthe
liposuction. . . And | had prior surgery and | was concerned about the
keloid on my breast. So that was a question that | had asked the
doctor. And he stated it wouldn't be aproblem. . . . | had high blood
pressure and | asked - - and | |et the doctor know that. He said, are
you under medication; | said yes. He aso stated that wouldn't be a
problem because it was controlled blood pressure. (1T39-1t0 21.)
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[Menichellg] | had one other big concern. | have aheart problem. . . . he
[Santos] had told us when we were outside we would have to get clearances
from our doctors. So | had said to him, who do | go to? Do | go to my
cardiologist or do | go to my genera practitioner?. . . he[Santos| says, no it
shouldn’t be a problem but you do have to get arelease; | would suggest you go
to agenera practitioner becauseit'salittle easer to get ardease there. (1T75
6t0 1T 77- 1.

Though Santos was “sdlling,” Shaw and her friends truly believed they were dready in the hands
of an expert New Jersey physician who was giving them medica advice which would leed to their
physicd transformations.

Shaw’ s actual reliance on Santos' representationsis undeniable, given that she submitted to
surgery offshore. Likewise, it isclear that Santos convincing portraya of the benefits of the Santo
Domingo surgery was the decisive (and thus “substantid™) factor in attracting Shaw to the Dominican
Republic for cosmetic surgery. Her testimony is consstent in these regards.

Q. If Dr. Santos had told you before you went to the Dominican
Republic that the clinic had not been ready, would you have

gone?

A.  Absolutdy not.

Q. If Dr. Santos had told you that there was no aftercare clinic for
your intake- - . . . would you have gone?

A. Absolutely not.

Q. Had Dr. Santos told you that the surgery that you were going to
get was not up to American standards or was not the same
techniques, would not be the same surgeries, would you have
gone?
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A. No, | would not have gone. (1T129-14 to 1T130-12.)

This court concludes that Shaw has satisfied the judtifiable reliance standard of Field v. Mann.
Shaw actudly relied on Santos sdes pitch, which was the singular source of her information about the
surgery. In trusting Santos, Shaw was joined by her peers (evidence judtifying her reliance). More
fundamentally, Shaw, a person of lesser sophistication as to medical matters, was judtified in relying on
Santos, aphydcian having sanding as a professond in her eyes. “Where the means of obtaining
information are not equd the positive representations of the person who is supposed to possess superior
means of information may berdied on.” Hughes v. Consol-Pa. Coal Co., 945 F.2d 594, 614 (3d Cir.
1991) (citation omitted).

E. Whether Shaw Suffered Damages Which Were Proximately
Caused by Santos Misrepresentations.

Proximate causation, i.e., |oss or damage to the creditor “as a proximate result of” the debtor’s
misrepresentation, is afind eement that must be proved in order to establish nondischargeability under
8523(a)(2)(A). United Statesv. Spicer, 57 F.3d 1152, 1157 (D.C. Cir. 1995). Proximate causation
encompasses two dements, “ causation in fact” and “legd causation.” Fedorczyk v. Caribbean Cruise
Lines, Ltd., 82 F.3d 69, 73 (3d Cir. 1996); Redland Soccer Club, Inc. v. Dept. of the Army of the
U.S, 55 F. 3d 827, 851 (3d Cir. 1995); Robertson v. Allied Sgnal, Inc., 914 F. 2d 360, 366-367
(3d Cir. 1990).

“If the misrepresentation has in fact induced the recipient to enter into the transaction, there is
causation in fact of the loss suffered in the transaction. . . .[T]he plaintiff must have relied upon the

misrepresentation in incurring the [0ss” RESTATEMENT 8 546 cmt. aand b. Causation in fact can be
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established through evidence demongtrating that the debtor’ s false statements induced the creditor to
enter into an agreement with the debtor for his services and that the misrepresentation was a substantial
factor in influencing the creditor’ s decison. Gem Ravioli, 271 B.R. at 219.

By contrast to factud causation, “[m]isrepresentation is alega cause only of those pecuniary
losses that are within the foreseeable risk of harm that it crestes. . . . This means that the maiter
misrepresented must be considered in the light of its tendency to cause those losses and the likelihood
that they will follow.” ResTATEMENT 8 548A cmt. aand b. Legd causation can be established through
evidence showing that the creditor’ s loss could reasonably have been expected to result fromits reliance
on the debtor’ s misrepresentation. Gem Ravioli, 271 B.R. at 221.

Madpractice is aforeseeable result of any medica procedure and proximate cause can be
proven if the debtor fraudulently induced the creditor to undergo a procedure that was then negligently
performed. Inre Gergely, 110 F.3d at 1453 (ating Britton, 950 F. 2d at 604-605). Thus, in Britton,
the fraud arising from the pretense of the cosmetic surgeon’s employee that the employee was a medica
doctor, a pretense which factudly caused the plaintiff-creditor to undergo surgery, also served as
proximate causation linked to negligent performance of that surgery.

[A]lthough Britton did not anticipate that Dr. Cavanaugh might perform
the operation negligently, it was foreseeable that injury to Price would
result from Britton's intentiond misrepresentation . . . We would draw
too fine alineif we concluded that harm was not substantiadly certain to
result from Britton' s misrepresentation and inducement.
Britton, 950 F.2d at 605. Smilarly, in Church v. Hanft the bankruptcy court found that proximate

cause existed between a debtor-physician’ s fraud in failing to disclose that he was practicing without

both alicense and insurance and the resulting mdpractice in falling to diagnose the patient’ s tumor.
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Church, 274 B.R. a 923. “Wereit not for Dr. Hanft' s fraudulent representation that he was a doctor,
Ms. Church would never have put hersdlf in the Stuation where Dr. Hanft could have committed
malpracticeon her.” 1d.

Santos' knowing and intended misrepresentations to Shaw accomplished their purpose: Shaw
sgned on for cosmetic surgery in the Dominican Republic. Factudly, Santos promotiond efforts led
directly to the mishandled surgery.

And, because of Santos professonad status and his pretense as to cosmetic surgery expertise,
he did more than smply sall Shaw on surgery. Santos sold her on a“one-trip” program and tight
scheduling,?® al contrary to any concept of good medical practice. Santos was obvioudy the promoter
of Shaw’strip to Santo Domingo, a status which by itsalf would be the factua cause of her damages. In
addition, Santos' business interests influenced the actual surgery.

Malpractice, asin Gergely and Britton, is a foreseeable result of medica procedures and
surgery. Afortiori, where alicensed physician, pretending to be an expert, actively participatesin the
“engineering” of surgery, his promotiond efforts are the proximeate cause of any ill-advised and wrongly
performed resulting surgery.?

Santos through his misrepresentations caused, in factual and legd terms, Shaw’ s damages.

20Shaw flew to Santo Domingo on May 24, 1996, saw Dr. Cabrd for the first time that
evening, and was operated on the following day. She stayed in the hospita until May 27, 1996.
1T118-7to 11; 1T123-1t0 2; 1T124-9to 14.

21In terms of her postoperative care, Dr. Berlet testified as to Shaw’s departure from the
Dominican Republic againgt Santos advice (at atime when her hemoglobin level was hdf the norm).
“ She probably ended up saving her life by getting out.” 2T88-19 to 2T89-2.
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VI.  CONCLUSON

Debtor, Smon B. Santos, M.D., obtained money from Victoria Shaw by false pretenses, false
representations and actud fraud. The debt due Shaw is thus excepted from Santos discharge pursuant
to 11 U.S.C. § 523(8)(2)(A).

Shaw will have the opportunity to liquidate her claim and otherwise assert agpects of her clam
not resolved here, in the pending but long inactive state court proceeding. The stay againgt continuing
that litigation has terminated. See 11 U.S.C. § 362(c)(2)(C).% Both parties have those rights afforded
them by 28 U.S.C. § 157(b)(5) as those rights relate to damages and other unresolved claim issues.

To the extent that this court might be deemed to have subject matter jurisdiction to liquidate
Shaw' s persond injury damages associated with Santos' fraud, this court bstainsin favor of the

pending state court proceeding.? See 28 U.S.C. § 1334(c)(1); 11 U.S.C. § 105(a).

22Except for the Shaw claim, the discharge of Santos debt was effected on September 24,
2001; to make sense out of § 362(c)(2)(C), the stay asto Shaw’ s actions would thus terminate with the
Order and Judgment implementing this Opinion. Congder the inverse circumstance where the
exception to discharge determination predatesan 11 U.S.C. 8§ 727 denid of discharge (or the issuance
of the discharge). In thisregard, compare and contrast Boatmen’s Bank of Tenn. v. Embry (Inre
Embry), 10 F.3d 401 (6th Cir. 1993) (exception to discharge determination terminates stay asto
excepted creditor’ s actions against non-estate property); and Cardillo v. Moore-Handley, Inc. (Inre
Cardillo), 172 B.R. 146 (Bankr. N.D. Ga. 1994) (stay continues, notwithstanding exception to
discharge determination, until § 727 discharge is denied generaly or other statutory event terminates

stay).

ZCaveat: 11 U.S.C. § 108(c) (though thereis no “tolling” of the period of limitations during the
pendency of the Stay, if the period would otherwise have expired during the stay, it is extended to thirty
days after notice of the lifting/termination of the Say).
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A separate implementing Order and Judgment shal issue this date.

Date:

Morris Stern
Judge, United States Bankruptcy Court
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