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OPINION



This matter was brought before the Court by Danna Steck ( “Debtor”) on a motion to reduce or
modify the secured proof of damfiled by WAMCO XXV, Ltd. (“WAMCQ”), ajudgment creditor of the
Debtor. The Debtor aso requested relief from certain portions of a consent order to which she and
WAMCO had agreed. On the return date of the motion it became apparent that the Debtor was
contending that WAMCO was not a secured creditor because its judgment lien could be avoided ether
pursuant to Bankruptcy Code 8§ 544 or § 522(f). The Court required supplementa briefs from both
parties, and after congdering the matter, concludes that the Debtor may largdy avoid WAMCO's lien
pursuant to § 522(f).

The Court hasjurisdiction to hear and determine this matter pursuant to 28 U.S.C. 88 1334 and
157(a) and the Standing Order of Reference issued by the United States Digtrict Court for the Digtrict of
New Jersey on July 23, 1984. Thismatter isacore proceeding under 28 U.S.C. 8§ 157(b)(2)(B) and (K).
The following condtitutes the Court’ s findings of fact and conclusons of law in accordance with Federal

Rule of Bankruptcy Procedure 7052.

BACKGROUND

On September 20, 1991 the Debtor and her spouse, William Steck, executed anotein favor of
WAMCO's predecessor-in-interest, United Jersey Bank. The Debtor and William Steck dso executed
a mortgage on commercia real property in South Orange, New Jersey to collaterdize the note. Upon

default in payments, WAMCO commenced suit on the note in the Superior Court of the State of New



Jersey, Essex County. A default judgment was entered in favor of WAMCO in the amount of

$320,363.47, on August 3, 1999. WAMCO forwarded the judgment to the Clerk of

the Superior Court for docketing, so that the judgment would become alienagaingt dl real property owned
by Danna Steck and WilliamSteck in the State of New Jersey. The judgment was recorded, and became
alien on red property, as of September 8, 1999.

On October 10, 2000, the Debtor filed her petitionfor rdief under Chapter 13 of the Bankruptcy
Code. Among the assets listed by the Debtor were her personal residence in West Orange, and the
commercid property in South Orange. The Debtor claimed her ful homestead exemptionas to the West
Orange property. WAMCO was listed as a secured creditor, holding a mortgage on the South Orange
property. No indication was given in the schedules or statement of financia affarstha WAMCO wasa
judgment creditor. Subsequently, in November 2001, the Debtor filed an amended petition which
disclosed in the Statement of Financid Affairs, the existence of the suit by WAMCO in the New Jersey
Superior Court. The amended petition did not change the amount of the homestead exemption or the
designation of WAMCO as a secured creditor, whose security consisted of a mortgage on the South
Orange property.

In December 2000, WAMCO moved for relief from the automatic Say, principdly to pursue its
remedies with regard to the South Orange property. The parties engaged in negotiations with regard to
the WAMCO motion and on March 15, 2001, the Court signed a consent order under which, inter dia,

WAMCO was permitted to enforce its rights with regard to the South Orange property, and the parties



agreed that the plan paymentsto the Chapter 13 Trustee congtituted adequate protectionfor WAMCO's
dam. WAMCO dsofiledaproof of clam for $371,506.80, asserting that its claim was secured by the

Debtor’sreal property.

Shortly after the Debtor’ s Chapter 13 case was commenced, William Steck filed aChapter 7 case
on October 25, 2000. As part of the administration of his case the Chapter 7 trustee sold the South
Orange property. Asaresult of that sde WAMCO received $176,630.08. The Chapter 7 Trustee dso
remitted to WAM CO the sum of $20,789.37, on account of rents which he collected. Consequently, on
January 6, 2003, WAMCO amended its secured proof of daim to reflect an amount of $225,221.51.
There are only two other secured proofs of clam filed in this case. Nationd City Mortgage, which holds
the mortgage on the West Orange property, filed adam for $200,103.65. Thelnternd Revenue Service
filed aclaim which includes a secured component of $32,624.53.

The Debtor has now filed the instant motionto reduce or modify WAMCO'’ s secured dlam, and
to modify the consent order to reflect that the plan payments do not condtitute adequate protection for
WAMCO. The Debtor did not set forth any statutory bassfor the rdief sought. The primary arguments
made were (1) WAMCO never levied on her real property and (ii) that she never gave WAMCO a
mortgage on her West Orange property. WAMCO opposed the Debtor’ s motion on the ground that its
pre-petitionjudgment liengave it the status of a secured creditor withregard to the West Orange property,
and that it is entitled to the adequate protection provided by the consent order because it is a secured

creditor. At the hearing on her motion the Debtor claimed that she could avoid WAMCO'slien by utilizing
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8 544 or § 522(f) of the Bankruptcy Code. Both partiesfiled supplementd briefs on thisissue, and the

Court’sdecison is st forth below.

DISCUSSION

Toresolvethe Debtor’ smotion, two issues must be addressed by the Court: (i) whether the Debtor
may use Bankruptcy Code § 544 to avoid the WAMCQO lien, and (i) if not, whether the WAMCQO lien
may be avoided pursuant to Bankruptcy Code 8§ 522(f).

Bankruptcy Code § 544 contains the so-caled “strong arm” powers of the trustee. Pursuant to
8 544(a)(2) the trustee has the status of a creditor possessing an unsatisfied execution, and thereby
occupies the priority podition of the ided lien creditor. With regard to priority over other judgement
creditors, the full scope of the trustee’ s § 544(a)(2) power isonly ascertainable by referenceto satelaw.?
Under New Jersey law, “[i]rrespective of when ajudgment creditor obtains or dockets a judgment, the

creditor who levies firgt has priority over dl nonlevying judgment creditors.” New Brunswick Sav Bank v.

Markouski, 123 N.J. 402, 413, 587 A.2d 1265, 1270 (1991); Seedso, InreBlease, 605 F. 2d 97, 100

(3d Cir. 1979); In re Feldman, 54 B.R. 659, 660 (Bankr. D.N.J. 1985). Applying theselegd precepts,
the Debtor argues that because WAM CO did not levy onher West Orange property prior to the petition

date, she may employ 8544 to avoid the WAMCO lien.

1State law defines aparty’ sinterest in property. Butner v. United States, 440 U.S. 48, 55
(1979).




The Debtor acknowledgesthat there isa split of authority regarding the sanding of a Chapter 13
debtor to exercisethe trustee’ savoidance powers, but urgesthe Court to follow those cases that find that

the debtor may use the trustee’s powers. See Thacker v. United Cos. Lending Corp., 256 B.R. 724

(W.D. Ky. 2000); Inre Freeman, 72 B.R. 850 (Bankr. E.D. Va. 1987); In re Ottaviano, 68 B.R. 238
(Bankr. D. Conn. 1986); Inre Einoder, 55 B.R. 319 (Bankr.N.D. lll. 1985). The Debtor further contends

that if the Court finds that she does not independently have standing to utilize the

trustee’ s § 544 power, she may nonetheless achieve the same result under 8 522(h) which grants a debtor
limited use of atrustee’ s avoidance powers.

WAMCO requests that the Court follow the line of case authority that finds that the Bankruptcy
Code does not generdly confer upona Chapter 13 debtor the power to useatrustee’ savoidance powers.
SeeIn re Merifidd, 214 B.R. 362 (8" Cir. B.A.P. 1997); Inre Wilkinson, 186 B.R. 186 (Bankr. D. Md.
1995); In re Redditt, 146 B.R. 693 (Bankr. SD. Miss. 1992); In re Perry, 131 B.R. 763 (Bankr. D.
Mass. 1991); In re Bruce, 96 B.R. 717 (Bankr. W.D. Tex. 1989). Moreover, WAMCO arguesthat to
the extent the Debtor seeksto avoid its lien under 8 522(f), the Debtor’ s mathematical computations are
incorrect. WAMCO contends that its lien does not affect the Debtor’s cdlamed exemption, and its lien
cannot be avoided. Fndly, dthough not supported by any citation to authority, WAMCO argues that
courts have hdd that for purposes of determining exemption impairment, the value of adebtor’ sresidence
is determined as of the confirmation date, rather than the petition date.

On the issue of whether a Chapter 13 debtor is generdly authorized to utilize the trustee's



avoidance powers, the Court finds that the cases relied upon by WAMCO are persuasive. These cases
goply agtraightforward andyds of the language and structure of the Bankruptcy Code, which isinkesping

with the directive that where “the statute' s language is plain, the sole function of the courtsisto enforce it

according to itsterms.”  United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 241 (1992)(quoting

Caminetti v. United States, 242 U.S. 470, 485 (1917)). Smilatly, thisapproachisaso consstent withthe

andyss utilizedin Hartford Underwriters Ins. Co. v. UnionPlantersBank, N.A., 530 U.S. 1, 6-7 (2000),

whichlooked to the overal statutory context to determine that the trustee isthe sole party who may invoke
8§ 506(C).

Under 8§103(a) the provisons of Chapters 1, 3, and 5, gpply to cases commenced under Chapters
7,11, 12 or 13. 11 U.S.C. § 103(a). Therefore, likeatrustee appointed under one of the other chapters,
aChapter 13 trusteeisempowered to usedl of the avoidance powers granted to trusteesin Chapter 5 of
the Bankruptcy Code. Additiondly, Congressconferred the avoidance powersupon debtorsin possession
inChapter 11 and Chapter 12 cases. See §1107(a) and § 1203. By contrast, 8 1303 doesnot grant any
of the trustee' s avoidance powersto the Chapter 13 debtor. Rather, 8 1303 smply providesthe debtor
with “... the rights and powers of atrustee under sections 363(b), 363 (d), 363(e), 363(f), and 363(1), of
thistitle” 11 U.S.C. 8 1303. After reviewing the language of each of the foregoing satutory sections, the
Court in Bruce concluded that by the statute’s own terms, only the Chapter 13 Trustee has ganding to
exercise the avoidance powersin a Chapter 13 case. 96 B.R. at 721. This Court concurs.

Additiondly, support for the conclusion that Congress did not generaly confer the trustee’s
avoidancepowers on Chapter 13 debtors can be found inthe existence of § 522(h), whichpermitsdebtors

to avoid an involuntary transfer of exempt property if atrustee can do o, but has not attempted to avoid



the transfer.2 Given the lack of any generd authorization in § 1303, and the limited authorization set forth
in 8 522(h), it is reasonable to infer that Congress specificaly intended to limit the ability of Chapter 13
debtors to employ the avoidance powers..

Itiscertainly truethat, as a practical matter, the debtor rather than the Chapter 13 trustee isthe
more appropriate party to pursue avoidance actions. Asthe Court in Einoder observed, “...it isalso clear
that in Chapter 13 cases the trustee rardly, if ever, pursues such actions because the trustee regpslittle
benefit for the amount of time and effort involved...” 55 B.R. a 322. The Debtor also contends that
because Chapter 13 debtors are intimately familiar with the facts of their casesthey are better Stuated to
undertake avoidance litigation. These are strong policy arguments. However, “... the bankruptcy court
cannot waive or modify Bankruptcy Code requirements that are plain and unambiguous because it agrees

withthe policy underlying the debtor’ s arguments.”  In re Columbia Gas Systems, Inc., 33 F.3d 294, 302

(3d Cir. 1994). Thus, the Court must declinethe Debtor’ sinvitation to read 8 1303 and § 544 in amanner
that isincongstent with its plain language.
Of course, the Debtor may still seek relief under § 522(h). The Fifth and Ninth Circuits permit a

debtor to avoid atransfer of exempt property under 8§ 522(h) if: (i) the transfer was not a voluntary transfer

2Section 522(h) provides that:
The debtor may avoid atransfer of property of the debtor or recover a
setoff to the extent that the debtor could have exempted such property
under subsection (g)(1) of this section if the trustee had avoided such
trandfer, if --
(2) such transfer is avoidable by the trustee under section 544,
545, 547, 548, 549, or 724(a) of thistitle or recoverable by the
trustee under section 553 of thistitle; and
(2) the trustee does not attempt to avoid such transfer.
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of property by the debtor; (ii) the debtor did not conced the property; (iii) the

trustee did not attempt to avoid the trandfer; (iv) the transferred property isof akind that the debtor would
have been able to exempt from the estate if the trustee had avoided the transfer under 8522(g); and (V)
the debtor seeksto exercise one of thetrustee’ savoidance powers enumerated in 8522(h). Inre Hamilton,

125 F.3d 292, 297 (5" Cir. 1997); DeMarah v. United States (Inre DeMarah, 62 F.3d 1248, 1250 (9™

Cir. 1995).

Applying this five-part test to this case the Court findsthat it isindisputable that the Debtor stisfies
al five prongs of the test. The WAMCQO lienisan involuntary judicid lien that arose by operation of law
upon the docketing of the state court judgment. The Debtor listed the West Orange Property in her
schedules accompanying her petition. The Chapter 13 Trustee has made no attempt to avoid the
WAMCO lien, and the judgment became alien on the Debtor’ s residence, on whichthe Debtor isentitled
to a homestead exemption. Findly, the Debtor seeksto utilize § 544 to avoid the lien’ simparment of her
exemption.

However, the Debtor’ seffort isuntimely, and therefore fails. The use of the avoiding power under
§544(a)(1) is circumscribed by the time limitations contained in 11 U.S.C. § 546(a)(1). Section 546(a)
dates

@ An action or proceeding under section 544, 545, 547, 548 or
553 of thistitle may not be commenced after the earlier of -
(@) the later of -
(A)  2yearséafter the entry of the order for rdief; or
(B) 1 year after the gppointment or election of the
first trustee under section 702, 1104, 1163,

1202, or 1302 of thistitle if such appointment or
such dection occurs before the expiration of the

period specified in subparagraph (A); or



2 the time the caseis closed or dismissed.
11 U.S.C. 8 546(a)(1)(2).

Under 8 546(a) a Chapter 13 trustee or a Chapter 13 debtor seeking to exercise the avoidance
powers must commence such an action or proceeding no later than 2 years after the entry of the order of
relief, which corresponds to the date of filing of the debtor’s petition.® The Debtor filed her petition on
October 10, 2000. Therefore, the Debtor or the Trustee had to commence an avoidance action no later
than October 10, 2002. The Debtor filed her motion in this matter on February 5, 2003. There is no
language in Section 522(h) which relieves a debtor from complying with the time requirements contained
in8546. Similarly, 8 546 contains no exception or different time requirement for a debtor who employs
the trustee’ s avoidance power pursuant to 8 522(h). Therefore, the Debtor istime barred.

However, the Debtor also argued that the WAMCO lien could be avoided under 11 U.S.C. §
522(f) if the Court decided that the Debtor was foreclosed from exercisng the avoidance powers. The
Court agrees with the Debtor and will dlow the Debtor to partialy avoid the WAMCO lien, pursuant to
8§ 522(f).

Section 103(a) providesthat § 522(f) gppliesto al bankruptcy cases, and it is settled law that a
Chapter 13 debtor can utilize 8 522(f) to avoid a judicid lien that impairs an exemption, or a non-
possessory, non-purchase money securityinterestinhousehold goodsthat would be exempt property under

goplicablelaw. See 11 U.S.C. 8§ 522(f); See dso, In re Miller, 299 F.3d 183, 185-86 (3d Cir. 2002)

(applying § 522(f) in the context of a Chapter 13 case); In re Maddox, 15 F.3d 1347, 1350 (5" Cir.

3Under § 301 the commencement of a voluntary case congtitutes an order for relief.
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1994) (dlowing Chapter 13 debtor to utilize § 522(f) to avoid a non-possessory, hon-purchase money
lien on persond property); Inre Tash, 80 B.R. 304, 306 (Bankr. D.N.J. 1987) (dlowing Chapter 13
debtor to utlize 8 522(f) to avoid a judicid lien that impaired exemption). The lien avoidance power
contained in 8 522(f) enables the debtor to extinguish or partidly avoid the judicid lien of a creditor in
property that would otherwise be exempt but for the creditor’ s lien.

Section 522(f) sets forth the formula to determine the extent to whichalienimpairs an exemption:

(2)(A) For the purposes of this subsection, a lien shall be considered to
impair an exemption to the extent that the sum of—
0] the lien,
(i) al other liens on the property; and
()  theamount of the exemption that the debtor could claim
if there were no liens on the property;
exceeds the value that the debtor’ sinterest in the property would have in
the absence of any liens.
11 U.S.C. 8§ 522(f)(2)(A).

Utilizing this formula, a debtor is permitted to avoid only that portion of the lien that imparsthe
exemption. Inthematter at hand, the Debtor claimsthat thefair market value of her home asof the petition
datewas $260,000. WAMCO does not dispute thisamount, but claimsthat the vaue haslikely increased
snce the petition was filed, and that the Court should value the West Orange property as of the
confirmationdate. The Court can find no support in the case law for WAMCO' sposition. Furthermore,
it isindirect contradiction to § 522(a)(2) which provides, inter dia, that value means*“...fair market value
as of the date of filing of the petition....” Accordingly, for purposes of making the caculation under 8

522(f)(2)(A) the Court will use the vaue of $260,000. The liens which must be consdered are the first

mortgage held by Nationd City Mortgage in the amount of
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$200,103.65; alien in favor of the IRS in the amount of $32,624.53; and the amended WAMCO clam
in the amount of $225,221.51. The Debtor claimed an exemption in the homestead in the amount of

$16,150.00 on Schedule C of her petition. The Calculation under the statutory formulais as follows:

225,221.51 WAMCO Lien
200,103.65 1% Mortgage

32,624.53 IRS Lien

16,150.00 Claimed Exemption
474,099.69 Tota Encumbrances
-260,000.00 Debtor’s Interest in Property
214,099.69 Extent of Impairment

The above ca culationdemonstratesthat the Debtor’ s exemptionisimpaired by the WAMCO lien
to the extent of $214,099.69. Therefore, the lien does not impair the exemption to the extent that the
amount of the lien ($225,221.51) exceedsthe extent of the impairment ($214,099.69), i.e., $11,121.82.
Miller, 299 F.3d at 186. Accordingly, pursuant to § 522(f), the Court finds that the Debtor can partially
avoid WAMCO'slien. Theremaining portion of WAMCO'slien, the$11,121.82, cannot beavoided and
must be appropriately addressed within the Debtor’s Chapter 13 Plan.

Because she contended that WAMCO' sliencould be voided in it entirety, the Debtor requested
modification of the March 25, 2001 consent order which gave adequate protection to WAMCO. The
Court believes that consideration of this request should only be made after the Debtor has amended her

Chapter 13 Plan to reflect the partid avoidance of the WAMCO lien.

CONCLUSION
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The Debtor may not utilize § 544 or § 522(h) to avoid the WAMCO lien. However, pursuant to
§ 522(f), the WAMCO lien againgt the West Orange property is avoided to the extent of $214,099.69,
the amount by which the lien impairs the Debtor’ s exemption. Findly, the portion of the Debtor’ smotion
which seeks to modify the March 15, 2001, Consent Order is denied without prejudiceto renew after the

Debtor has amended her Chapter 13 Plan.

Dated:

NOVALYN L. WINFIELD
United States Bankruptcy Judge

13



